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Vou. XIV JULY, 1940 No. 7 


IN THE SUPREME COURT OF THE 
STATE OF FLORIDA 


NOTICE 


TO ALL THE ATTORNEYS AT LAW IN FLORIDA: 


You are hereby notified that the Florida State Bar Association will present to the 
Supreme Court of Florida a petition to promulgate the new Florida Rules of Civil 
Procedure prepared by a committee of the Florida State Bar Association. This petition 
will be presented on the 17th day of September, 1940, in the Supreme Court room in 
Tallahassee, at ten o’clock A. M. A copy of said petition and a copy of the Florida Rules 
of Civil Procedure, to be presented at the time and place aforesaid, are set forth in the 
Florida State Bar Association Journal in which this notice is published. 


You are invited to attend the hearing and express your views with reference to said 
proposed rules. 


This 24th day of June, 1940. 


FLORIDA STATE BAR ASSOCIATION 


By J. Vetma Keen, President. 
Joun Dickinson, Secretary. 
J. Lance Lazonsy, President Junior Section. 
Cuarues C. Jr., Sec’y Junior Section. 


D. H. REDFEARN, Chairman 
WM. H. ROGERS 

E. DIXIE BEGGS 

JAMES WHITEHURST 
JOHN M. MURRELL 

F. M. BURNS 


Committee. 
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IN THE SUPREME COURT OF THE 
STATE OF FLORIDA 


PETITION OF FLORIDA STATE BAR ASSOCIATION 
FOR PROMULGATION OF NEW 
FLORIDA RULES OF CIVIL PROCEDURE 


TO THE HONORABLE SUPREME COURT OF FLORIDA AND THE JUSTICES 
THEREOF: 


The petition of the Florida State Bar Association, an unincorporated association, 
not for profit, respectfully shows: 


That the Florida State Bar Association has a membership of approximately seventeen 
hundred members admitted to practice law in the State of Florida. 


2. 


That, under the authority of a resolution adopted on April 19, 1940, at the annual 
meeting of the Florida State Bar Association held at Jacksonville, Florida, a committee 
was appointed to adapt the Federal Rules of Civil Procedure to Florida practice; that 
said committee has prepared the new Florida Rules of Civil Procedure in accordance 
with said instructions. 


3. 


That said Florida Rules of Civil Procedure have been printed in the July issue of 
the Florida Law Journal; that, in the same Law Journal, a copy of this petition and of 
a notice of this hearing were also published; that a copy of said Law Journal was 
mailed by the Florida State Bar Association to every lawyer in Florida who is listed 
in Martindale-Hubbell Law Directory, so as to give notice to all attorneys of the time 
and place of the presentation of this petition, and that said Florida Rules of Civil 
Procedure are made a part of this petition by reference, 


4, 


That the Federal Rules of Civil Procedure were adopted in federal practice in 
September, 1938, and that, in actual operation, they have been found to promote the 
prompt and efficient administration of justice; that it is the belief of petitioners that 
benefits similar to those accomplished by the Federal Rules will be produced in the courts 
of the State of Florida by the adoption of the new Florida Rules of Civil Procedure 
herewith submitted to the court. 


5. 


That at present there are three different methods cf practice and procedure in 
Florida—common law, chancery, and federal; that the appellate practice under each 
method is different; that the attorneys of Florida are thus burdened with numerous 
details and extra work which could be obviated by having one form of practice in the 
state; that this would result in making it possible for attorneys to give their clients 
more efficient service, and that the adoption of the proposed rules would doubtless 
result in fewer appeals to the Supreme Court of Florida, as many of the former tech- 
nicalities would be abolished. 
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6. 


That, as a result of the delays in court caused by the present procedure in Florida, 
the courts are being criticised and businessmen are turning more to other methods of 
settling their business differences; that it will not only be beneficial to the legal pro- 
fession to adopt the proposed rules, but it will greatly aid the businessmen and other 
citizens of the State of Florida by giving to them the possibility of speedier and more 
efficient service in court. 


WHEREFORE, petitioners pray that the proposed rules be adopted by this court 
and promulgated immediately, to become effective on January 1, 1941. 


FLORIDA STATE BAR ASSOCIATION 


By J. Vetma KEEN, President. 
Joun Dickinson, Secretary. 
J. Lance Lazonsy, President Junior Section. 
CuarLes C. Howe Jr., Sec’y Junior Section. 


D. H. REDFEARN, Chairman 
WM. H. ROGERS 

E. DIXIE BEGGS 

JAMES WHITEHURST 
JOHN M. MURRELL 

F. M. BURNS 


Committee appointed to adapt Federal Rules of 
Civil Procedure to Florida Practice. 
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A FLORIDA Eset OF CIVIL PROCEDURE * 


1. SCOPE OF RULES — ONE FORM OF ACTION 
RULE 1. SCOPE OF RULES. 


These rules govern the procedure in the courts of the State of Florida in all suits of 
a civil nature, whether cognizable as cases at law or in equity, with the exceptions stated 
in Rule 81. They shall be construed to secure the just, speedy, and inexpensive determin- 
ation of every action. 


Comment: Same as Federal Rule 1, except that the words “the District Courts of 
the United States” are changed to read “the courts of the State of 
Florida”. 


See Rule 77 (e) for rule pertaining to clerks of courts and to courts 
having no clerks. 


RULE 2. ONE FORM OF ACTION. 


There shall be one form of action to be known as “eivil action”. 


Il. COMMENCEMENT OF ACTION: SERVICE 
OF PROCESS, PLEADINGS, MOTIONS, 
AND ORDERS 


RULE 3. COMMENCEMENT OF ACTION. 


A civil action is commeneed by filing a complaint with the court. 


RULE 4. PROCESS. 


(a) SUMMONS: ISSUANCE. Upon the filing of the complaint the clerk shall 
forthwith issue a summons and deliver it for service to an officer authorized by law to 
serve process or to a person especially appointed te serve it. Upon request of the 
plaintiff separate or additional summons shall issue against any defendants. 


(b) SAME: FORM. The summons shall be signed by the clerk, be under the 
seal of the court, contain the name of the court and the names of the parties, be directed 
to the defendant, state the name and address of the plaintiff’s attorney, if any, otherwise 
the plaintiff’s address, and the time within which these rules require the defendant to 
appear and defend, and shall notify him that in case of his failure to do so judgment 
by default will be rendered against him for the relief demanded in the complaint. 


(c) BY WHOM SERVED. Service of all process shall be made by an officer 
authorized by law to serve process or by some person especially appointed by the court 
for that purpose, except that a subpoena may be served as provided in Rule 45. Speciai 


%* Comments appear only under rules which have been changed from the form of the 
Federal Rules. When no comment appears under a rule, this shows that the Florida 
Rule is the same as the Federal Rule. The comments indicate the changes made in the 
Federal Rules to create the Florida Rules. 


Reference in any comment to a certain line or paragraph in a Federal Rule indicates 
the Federal Rules as printed by the Government Printing Office. These rules as thus 
printed may be obtained for fifteen cents from the Superintendent of Documents, 
U. S. Government Printing Office, Washington, D. C 
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appointments to serve process shall be made freely when substantial savings in travel 
fees will result. 


Comment: Same as federal rule except that the words “a United States marshal, by 
his deputy”, are changed to read “an officer authorized by law to serve 
process”. Same change made in (a) above. 
(d) SUMMONS: PERSONAL SERVICE. The summons and complaint shall 
be served together. The plaintiff shall furnish the person making service with such 
copies as are necessary. Service shall be made as follows: 


(1) Upon an individual other than an infant or an incompetent person, 
by delivering a copy of the summons and of the complaint to him personally 
or by leaving copies thereof at his dwelling house or usual place of abode with 
some person of suitable age and discretion then residing therein or by delivering 
a copy of the summons and of the complaint to an agent authorized by appoint- 
ment or by law to receive service of process. 


(2) Upon an infant or an incompetent person, by delivering a copy of the 
summons and of the complaint to such infant or incompetent person, and to his 
guardian or other person in whose care or custody such infant or incompetent 
person may be, and, unless the guardian ad litem voluntarily appears and 
answers, by further serving a copy of the summons and of the complaint upon 
the guardian ad litem appointed by the court. 

Comment: Federal Rule (d) (2) is stricken and the foregoing rule substituted 
to comply with section 4273 C. G. L. 

(3) Upon a domestic or foreign corporation or upon a partnership or 
other unincorporated association which is subject to suit under a common name, 
by delivering a copy of the summons and of the complaint to an officer, a part- 
ner, a managing or general agent, or to any other agent authorized by appoint- 
ment or by law to receive service of process and, if the agent is one authorized 
by statute to receive service and the statute so requires, by also mailing a copy 
to the defendant. 


Comment: Same as federal rule except that the words “a partner” are added. 


(4) Upon the United States, by delivering a copy of the summons and of 
the complaint to the United States atterney for the district in which the action 
is brought or to an assistant United States attorney or clerical employee desig- 
nated by the United States attorney in a writing filed with the clerk of the court 
and by sending a copy of the summons and of the complaint by registered mail 
to the Attorney General of the United States at Washington, District of Colum- 
bia, and in any action attacking the validity of an order of an officer or agency 
of the United States not made a party, by also sending a copy of the summons 
and of the complaint by registered mail to such officer or agency. 


(5) Upon an officer or agency of the United States, by serving the United 
States and by delivering a copy of the summons and of the complaint to such 
officer or agency. If the agency is a corporation, the copy shall be delivered as 
provided in paragraph (3) of this subdivision of this rule. 


(6) Upon the State of Florida or any of its subdivisions or other govern- 
mental organization thereof subject to suit or upon a municipal corporation, by 
delivering a copy of the summons and of the complaint to the chief executive 


officer, secretary, clerk, or recording officer thereof, or to a member of its board 
or governing body. 


Comment: Federal Rule (d) (6) is stricken and the above substituted in lieu thereof. 


(7) Upon an officer, agency, or administrative board of the State of Flor- 
ida, by delivering a copy of the summons and of the complaint to such officer, 


236 FLORIDA LAW JOURNAL 


agency, or administrative board or to a member thereof. If the agency or admin- 
istrative board is a corporation, a copy shall be delivered as provided in para- 
graph (3) of this subdivision of this rule. Service shall be made in the same 
manner upon an officer, agency, or administrative board of any subdivision of 
the state or other governmental agency thereof, including municipal corporations. 


Comment: This is new, and is designed to meet Florida practice. 


(8) It is also sufficient if the summons and complaint are served in the 
manner prescribed by the law of the State of Florida. 


Comment: New, but modeled after (d) (7) of the Federal Rules. 


(e) SAME: OTHER SERVICE. Whenever a statute of the state or an order 
of court provides for service of a summons, or of a notice, or of an order in lieu of 
summons upon a party not an inhabitant of or found within the state, service shall be 
be made under the circumstances and in the manner prescribed by the statute, rule, or 
order. 


Comment: Same as federal rule, except that “United States” is changed to “state”. 


(f) TERRITORIAL LIMITS OF EFFECTIVE SERVICE. All process other 
than a subpoena may be served anywhere within the territorial limits of the state except 
process from the courts of justices of the peace and process from the county judges 
courts in act‘ons at law, which may be served anywhere within the territorial limits 
of the county in which the court of the justice of the peace or county judge’s court in 
which the action pending is loeated. A subpoena may be served within the territorial 
limits provided in Rule 45. 


Comment: This is new, but modeled after (f) of the Federal Rule 4. 


(¢) RETURN. The person serving the process shall make proof of service thereof 
to the court promptly and in any event within the time during which the person served 
must respond to the process. If service is made by a person other than an officer as 
specified in paragraph (c) of this rule, he shall make affidavit thereof. Failure to 
make proot of service does not affect the validity of the service. 


Comment: Same as federal rule except that the words “a United States marshal or 

his deputy” are stricken and in lieu thereof the words “an officer as 
specified in paragraph (c) of this rule” are substituted. 

(h) AMENDMENT. At any time in its discretion and upon such terms as it 
deems just, the court may allow any process or proof of service thereof to he amended, 
unless it clearly appears that material prejudice would result to the substantial rights 
of the party against whom the process issued, 


RULE 5. SERVICE AND FILING OF PLEADINGS AND OTHER 
PAPERS. 


(a) SERVICE: WHEN REQUIRED. Every order required by its terms te be 
served, every pleading subsequent to the original complaint unless the court otherwise 
orders beeause of numerous defendants, every written motion other than one which may 
be heard ex parte, and every written notice, appearance, demand, offer of judgment, 
designation of record on appeal, and similar paper shall be served upon each of the 
parties affected thereby, but no service need be made on parties in default for failure to 
appear except that pleadings asserting new or additional claims for relief against them 
shall be served upon them in the manner provided for service of summons in Rule 4. 


(b) SAME: HOW MADE. Whenever under these rules service is required or 
permitted to be made upon a party represented by an attorney the service shall be made 
upon the attorney unless service upon the party himself is ordered by the court. Service 
upon the attorney or upon a party shall be made by delivering a copy to him or by 
mailing it to him at his last known address or, if no address is known, by leaving it with 


| 


FLORIDA LAW JOURNAL 237 


the clerk of the court. Delivery of a copy within this rule means: handing it to the 
attorney or to the party; or leaving it at his office with his clerk or other person in 
charge thereof; or, if there is no one in charge, leaving it in a conspicuous place therein; 
or, if the office is closed or the person to be served has no office, leaving it at his dwelling 
house or usual place of abode with some person of suitable age and discretion then 
residing therein. Service by mail is complete upon mailing. 


(c) SAME: NUMEROUS DEFENDANTS. In any action in which there are 
unusually large numbers of defendants, the court, upon motion or of its own initiative, 
may order that service of the pleadings of the defendants and replies thereto need not 
be made as between the defendants and that any cross-claim, counterclaim, or matter 
constituting an avoidance or affirmative defense contained therein shall be deemed to 
be denied or avoided by all other parties and that the filing of any such pleading and 
service thereof upon the plaintiff constitutes due notice of it to the parties. A copy of 


every such order shall be served upon the parties in such manner and form as the court 
directs. 


(d) FILING. All papers after the complaint required to be served upon a party 
shall be filed with the court either before service or within a reasonable time thereatter. 


(e) FILING WITH THE COURT DEFINED. The filing of pleadings and 
other papers with the court as required by these rules shall be made by filing them with 
the clerk of the court, except that the judge may permit the papers to be filed with him, 
in which event he shall note thereon the filing date and forthwith transmit them to the 
office of the clerk. 


RULE 6. TIME. 


(a) COMPUTATION. In computing any period of time prescribed or allowed by 
these rules, by order of court, or by any applicable statute, the day of the act, event, or 
default after which the designated period of time begins to run is not to be ineluded. 
The last day of the period so computed is to be ineluded, unless it is a Sunday or a legal 
holiday. When the period of time prescribed or allowed is less than seven days, inter- 
mediate Sundays and holidays shall be excluded in the computation. A half holiday 
shall be considered as other days and not as a holiday. 


(b) ENLARGEMENT. When by these rules or by a notice given thereunder or 
by order of court an act is required or allowed to be done at or within a specified time, 
the court for cause shown may, at any time in its diseretion (1) with or without motion 
or notice, order the period enlarged if application therefor is made before the expiration 
of the period originally prescribed or as extended by a previous order or (2) upon 
motion permit the act to be done after the expiration of the specified period where the 
failure to act was the result of excusable neglect; but it may not enlarge the period for 
taking any action under Rule 59, except as stated in subdivision (c) thereof, or the period 
for taking an appeal as provided by these rules. 


(ec) UNAFFECTED BY EXPIRATION OF TERM. The period of time pro- 
vided for the doing of any act or the taking of any proceeding is not affected or limited 
by the expiration of a term of court. The expiration of a term of court in no way 
affects the power of a court to do any act or take any proceeding in any civil action 
which has been pending before it. 


(d) FOR MOTIONS—AFFIDAVITS. A written motion, other than one which 
may be heard ex parte, and notice of the hearing thereof shall be served not later than 
five days before the time specified for the hearing, unless a different period is fixed by 
these rules or by order of the court. Such an order may for cause shown be made on 
ex parte application. When a motion is supported by afidavit, the affidavit shall be 
served with the motion; and, except as otherwise provided in Rule 59 (c¢), opposing 


ie 
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afidavits may be served not later than one day before the hearing, unless the court 
permits them to be served at some other time. 


(e) ADDITIONAL TIME AFTER SERVICE BY MAIL. Whenever a party 
has the right or is required to do some act or take some proceedings within a preseribed 
period after the service of a notice or other paper upon him and the notice or paper is 
served upon him by mail, three days shall be added to the prescribed period. 


Comment: Same as federal rule except that the word “law” in the last line of 
paragraph (b) is changed to “these rules”. 


Ill. PLEADINGS AND MOTIONS 


RULE 7. PLEADINGS ALLOWED; FORM OF MOTIONS. 


(a) PLEADINGS. There shall be a complaint and an answer; and there shall be 
a reply, if the answer contains a counterclaim denominated as such; an answer to a 
cross-claim, if the answer contains a cross-claim; a third-party complaint, if leave is 
given under Rule 14 to summon a person who was not an original party; and there 
shall be a third-party answer, if a third-party complaint is served. No other pleading 
shall be allowed, except that the court may order a reply to an answer or a third-party 
answer, 


(b) MOTIONS AND OTHER PAPERS. 


(1) An application to the court for an order shall be by motion which, 
unless made during a hearing or trial, shall be made in writing, shall 
state with particularity the grounds therefor, and shall set forth the relief or 
order sought. The requirement of writing is fulfilled if the motion is stated 
in a written notice of the hearing of the motion. 


(2). The rules applicable to captions, signing, and other matters of 
form of pleadings apply to all motions and other papers provided for by 
. . 

these rules. 


(c) DEMURRERS, PLEAS, ETC., ABOLISHED. Demurrers, pleas, and excep- 
tions for insufficiency of a pleading shall not be used. 


RULE 8 GENERAL RULES OF PLEADING. 


(a) CLAIMS FOR RELIEF. A pleading which sets forth a claim for relief, 
whether an original claim, counterclaim, cross-claim, or third-party claim, shall contain 
(1) a short and plain statement of the claim showing that the pleader is entitled to relief, 
and (2) a demand for judgment for the relief to which he deems himself entitled. 
Relief in the alternative or of several different types may be demanded. 


(b) DEFENSES; FORM OF DENIALS. A party shall state in short and plain 
terms his defenses to each claim asserted and shall admit or deny the averments upon 
which the adverse party relies. If he is without knowledge or information sufficient 
to form a belief as to the truth of an averment, he shall so state, and this has the 
effect of a denial. Denials shall fairly meet the substance of the averments denied. 
When a pleader intends in good faith to deny only a part or a qualification of an 
averment, he shall specify so much of it as is true and material and shall neny only the 
remainder. Unless the pleader intends in good faith to controvert all the averments of 
the preceding pleading, he may make his denials as specific denials of designated aver- 
ments or paragraphs, or he may generally deny all the averments except such des'gnated 
averments or paragraphs as he expressly admits; but, when he does so intend to contro- 
vert all its averments, including averments of the grounds upon which the court’s juris- 
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diction depends, he may do so by general denial subjeet to the obligations set forth 
in Rule 11. 


(c) AFFIRMATIVE DEFENSES. In pleading to a preceeding pleading, a party 
shall set forth affirmatively accord and satisfaetion, arbitration and award, assumption 
of risk, contributory negligence, discharge in bankruptcy, duress, estoppel, failure of 
consideration, fraud, illegality, injury by fellow servant, laches, license, payment, release, 
res judicata, statute of frauds, statute of limitations, waiver, and any other matter 
constituting an avoidance or affirmative defense. When a party has mistakenly desi¢- 
nated a defense as a counterclaim or a counterclaim as a defense, the court on terins, 
if justice so requires, shall treat the pleading as if there had been a proper designation. 


(d) EFFECT OF FAILURE TO DENY. Averments in a pleading to which a 
responsive pleading is required, other than those as to the amount of damage, are 
admitted when not denied in the responsive pleading. Averments in a pleading to which 
no responsive pleading is required or permitted shall be taken as denied or avoided. 


(e) PLEADING TO BE CONCISE AND DIRECT; CONSISTENCY. 


(1) Each averment of a pleading shall be simple, concise, and direct. 
No technical forms of pleading or motions are required. 


(2) A party may set forth two or more statements of a claim or defense 
alternatively or hypothetically, either in one count or defense or in separate 
counts or defenses. When two or more statements are made in the alternative 
and one of them if made independently would be sufficient, the pleading is 
not made insufficient by the insufficiency of one or more of the alternative 
statements. A party may also state as many separate claims or defenses as 
he has, regardless of consistency and whether based on legal or on equitable 


grounds or on both. All statements shall be made subject to the obligations 
set forth in Rule 11. 


(f) CONSTRUCTION OF PLEADINGS. All pleadings shall be so construed as 
to do substantial justice. 


Comment: This rule is same as federal rule except that the words “(1) a short and 
plain statement of the grounds upon which the court’s jurisdiction 
depends, unless the court already has jurisdiction and the claim needs 
no new grounds of jurisdiction to support it” are deleted from para- 
graph (a) of the federal rule; “(2)” is changed to “(1)”, and “(2)” is 
changed to “(2)” in the same paragraph. 


RULE 9. PLEADING SPECIAL MATTERS. 


(a) CAPACITY. It is not necessary to aver the capacity of a party to sue or be 
sued or the authority of a party to sue or be sued in a representative capacity or the 
legal existence of an organized association of persons that is made a party, except to 
the extent required to show the jurisdiction of the court. When a party desires to raise 
an issue as to the legal existence of any party or the capacity of any party to sue or 
be sued or the authority of a party to sue or be sued in a representative capacity, he 
shall do so by specific negative averment, which shall include such supporting particulars 
as are peculiarly within the pleader’s knowledge. 


(b) FRAUD, MISTAKE, CONDITION OF THE MIND. In all averments of 
fraud or mistake, the cireumstances constituting fraud or mistake shall be stated with 


particularity. Malice, intent, knowledge, and other condition of mind of a person may 
be averred generally. 


(c) CONDITIONS PRECEDENT. 


In pleading the performance or oceurence of 


conditions precedent, it is sufficient to aver generally that all conditions precedent have 
been performed or have occurred. A denial of performance or oceurrence shall be 
made specifically and with particularity. 
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(d) OFFICIAL DOCUMENT OR ACT. In pleading an official document or 
official act it is sufficient to aver that the document was issued or the act done in eom- 
pliance with law. 


(e) JUDGMENT. In pleading a judgment or decision of a domestic or foreign 
court, judicial or quasi-judicial tribunal, or of a board or officer, it is sufficient to aver 
the judgment or decision without setting forth matter showing jurisdiction to render it. 

({) TIME AND PLACE. For the purpose of testing the sufficiency of a plead- 
ing, averments of time and place are material and shall be considered like all other 
averments of material matter. 


(g) SPECIAL DAMAGE. When items of special damage are claimed, they 
shall be specifically stated. 


RULE 10. FORM OF PLEADINGS. 


(a) CAPTION; NAMES OF PARTIES. Every pleading shall contain a caption 
setting forth the name of the court, the title of the action, the file number, and a desig- 
nation as in Rule 7 (a). In the complaint the title of the action shall include the names 
of all the parties, but in other pleadings it is sufficient to state the name of the first 
party on each side with an appropriate indication of other parties. 


(b) PARAGRAPHS; SEPARATE STATEMENTS. All averments of claim or 
defense shall be made in numbered paragraphs, the contents of each of which shall be 
limited as far as practicable to a statement of a single sect of circumstances; and a para- 
graph may be referred to by number in all succeeding pleadings. Each elaim founded 
upon a separate transaction or occurrence and cach defense other than denials shall be 
stated in a separate count or defense whenever a separation facilitates the clear presenta- 
tion of the matters set forth. 


(c) ADOPTION BY REFERENCE; EXHIBITS. Statements in a pleading may 
be adopted by reference in a different part of the same pleading or in another pleading 
or in any motion. A copy of any written instrument which is an exhibit to a pleading 
is a part thereof for all purposes. 


RULE 11. SIGNING OF PLEADINGS. 


Every pleading of a party represented by an attorney shall be signed by at least one 
attorney of record in his individual name, whose address shall be stated, and who shall 
be duly licensed to practice law in the State of Florida. A party who is not represented 
by an attorney shall sign his pleading and state his address. Except when otherwise 
specifically provided by rule or statute, pleadings need not be verified or accompanied by 
affidavit. The rule in equity that the averments of an answer under oath must be over- 
come by the testimony of two witnesses or of one witness sustained by corroborating 
circumstances is abolished. The signature of an attorney constitutes a certificate by him 
that he has read the pleading; that to the best of Its knowledge, information, and belief 
there is good ground to support it; and that it is not interposed for delay. If a pleading 
is not signed or is signed with intent to defeat the purpose of this rule, it may be stricken 
as sham and false, and the action may proceed as though the pleadingg had not been 
served. For a wilful violation of this rule an attorney may be subjected to appropriate 
disciplinary action. Similar action may be taken if scandalous or indecent matter is 
inserted. 


Comment: The words “and who shall be duly licensed to practice law in the State 
of Florida” at the end of the first sentence are not in the federal rule. 


RULE 12. DEFENSES AND OBJECTIONS — WHEN AND HOW 
PRESENTED — BY PLEADINGS OR MOTION — MOTION FOR 
JUDGMENT ON PLEADINGS. 


(a) WHEN PRESENTED. A defendant shall serve his answer within 20 days 
after the service of the summons and complaint upon him, unless the court directs other- 
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wise when service of process is made pursuant to Rule 4 (e). A party served with a 
pleading stating a cross-claim against h'm shall serve an answer thereto within 20 days 
after the service upon him. The plaintiff shall serve his reply to a counterclaim in the 
answer within 20 days after service of the answer or, if a reply is ordered by the court, 
within 20 days after service of the order, unless the order otherwise directs. The United 
States or an officer or agency thereof shall serve an answer to the complaint or to a 
cross-claim, or a reply to a counterclaim, within 60 days after the service upon the 
United States attorney of the pleading in which the claim is asserted. The service of 
any motion provided for in this rule alters the time fixed by these rules for serving any 
required responsive pleading as fo!lows, unless a different time is fixed by order of the 
court: (1) if the court denies the motion or postpones its disposition until the trial on 
the merits, the responsive pleading may be served within ten days after notice of the 
court’s action; (2) if the court grants a motion for a more definite statement or for a 
bill of particulars, the responsive pleading may be served within ten days after the 
service of the more definite statement or bill of particulars. In either case the time for 
service of the responsive pleading shall be not less than remains of the time which would 
have been allowed under these rules if the motion had not been made. 


(b) HOW PRESENTED. Every defense, in law or fact, to a claim for relief 
in any pleading, whether a claim, counterclaim, cross-claim, or third-party claim, not 
exceeding in amount the jurisdiction of the court, shall be asserted in the responsive 
pleading thereto if one is required, except that the following defenses may at the option 
of the pleader be made by motion: (1) lack of jurisdiction over the subject matter, 
(2) lack of jurisdiction over the person, (3) improper venue, (4) insufficiency of process, 
(5) insufficiency of service of process, (6) failure to state a claim upon which relief 
can be granted. A motion making any of these defenses sha!l be made before pleading 
if a further pleading is permitted. No defense or objection is waived by being joined 
with one or more other defenses or objections in a responsive pleading or motion. If 
a pleading sets forth a claim for relief to which the adverse party is not required to 
serve a responsive pleading, he may assert at the trial any defense in law or fact to 
that claim for relief, 


(c) MOTION FOR JUDGMENT ON THE PLEADINGS. After the pleadings 
are closed but within such time as not to delay the trial, any party may move for judg- 
ment on the pleadings. 


(d) PRELIMINARY HEARINGS. The defenses specifically enumerated (1)- 
(6) in subdivision (b) of this rule, whether made in a pleading or by motion, and the 
motion for judgment mentioned in subdivision (¢) of this rule, shall be heard and 
determined before trial on application of any party, unless the court orders that the 
hearing and determination thereof be deferred until the trial. 


(e) MOTION FOR MORE DEFINITE STATEMENT OR FOR BILL OF PAR- 
TICULARS. Before responding to a pleading, or if no responsive pleading is per- 
mitted by these rules, within 20 days after the service of the pleading upon him, a party 
may move for a more definite statement or for a bill of particulars of any matter which 
is not averred with sufficient definiteness or particularity to enable him properly to 
prepare his responsive pleading or to prepare for trial. The motion shall point out the 
defects complained of and the details desired. If the motion is granted and the order 
of the court is not obeyed within ten days after notice of the order or within such other 
time as the court may fix, the court may strike the pleading to which the motion was 
directed or make such order as it deems just. A bill of particulars becomes a part of the 
pleading which it supplements. 


(f) MOTION TO STRIKE. Upon motion made by a party before responding 
to a pleading or, if no responsive pleading is permitted by these rules, upon motion made 
by a party within 20 days after the service of the pleading upon him or upon the court’s 
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own initiative at any time, the court may order any redundant, immaterial, impertinent, 
or scandalous matter stricken from any pleading, 


(g) CONSOLIDATION OF MOTIONS. A party who makes a motion under this 
rule may join with it the other motions herein provided for and then available to him. 
If a party makes a motion under this rule and does not include therein all defenses and 
objections then available to him which this rule permits to be raised by motion, he shall 
not thereafter make a motion based on any of the defenses or objections so omitted, 
except that prior to making any other motions under this rule he may make a motion 
in which are joined all the defenses nwabered (1) to (5) in subdivision (b) of this rule 
which he cares to assert. 


(h) WAIVER OF DEFENSES. A party waives all defenses and objections 
which he does not present either by motion as hereinbefore provided or, if he has made 
no motion, in his answer or reply, except (1) that the defense of failure to state a claim 
upon which relief can be granted, and the objection of failure to state a legal defense 
to a claim may also be made by a later pleading, if one is permitted, or by motion for 
judgment on the pleadings or at the trial on the merits, and except (2) that, whenever 
it appears by suggestion of the parties or otherwise that the court lacks jurisdiction of 
the subject matter, the court shall dismiss the action. The objection or defense, if made 
at the trial, shall then be disposed of as provided in Rule 15 (b) in the light of any 
evidence that may have been received. 


Comment: Same as federal rule except that the words “not exceeding in amount 
the jurisdiction of the court” are inserted in the fourth line, after the 
word “claim” in paragraph (b). 


RULE 13. COUNTERCLAIM AND CROSS-CLAIM. 


(a) COMPULSORY COUNTERCLAIMS. A pleading shall state as a counter- 
claim any claim, not the subject of a pending action, which at the time of filing the 
pleading the pleader has against any opposing party, if it arises out of the transaction 
or occurrence that is the subject matter of the opposing party’s claim and does not 
exceed in amount the jurisdiction of the court and does not require for its adjudication 
the presence of third parties of whom the court cannot acquire jurisdiction. 


(b) PERMISSIVE COUNTERCLAIMS. A pleading may state as a counterclaim 
any claim against an opposing party not exceeding in amount the jurisdiction of the court 
and not arising out of the transaction or occurrence that is the subject matter of the 
opposing party’s claim. 


(c) COUNTERCLAIM EXCEEDING OPPOSING CLAIM. A counterclaim may 
or may not diminish or defeat the recovery sought by the opposing party. It may claim 
relief exceeding in amount or different in kind from that sought in the pleading of the 
opposing party. 


(d) COUNTERCLAIM AGAINST THE STATE. These rules shall not be con- 
strued to enlarge beyond the limits now fixed by law the right to assert counterclaims 
or claim credits against the State of Florida or any of its subdivisions or other govern- 
mental organization thereof subject to suit, or upon a municipal corporation, or upon 
an officer, agency, or administrative board of the State of Florida. 


(e) COUNTERCLAIM MATURING OR ACQUIRED AFTER PLEADING. 
A claim, not exceeding in amount the jurisdiction of the court, which either matured or 
was acquired by the pleader after serving his pleading may, with the permission of the 
court, be presented as a counterclaim by supplemental pleading. 


(f) OMITTED COUNTERCLAIM. When a pleader fails to set up a counter- 
claim through oversight, inadvertence, or excusable neglect, or when justice requires, he 
may by leave of court set up the counterclaim by amendment. 
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(g) CROSS-CLAIM AGAINST CO-PARTY. A pleading may state as a cross- 
claim any claim by one party against a co-party, not exceeding in amount the jurisdiction 
of the court, arising out of the transaction or occurrence that is the subject matter either 
of the original action or of a counterclaim therein. Such cross-claim may inelude a 
claim that the party against whom it is asserted is or may be liable to the eross-claimant 
for all or part of a claim asserted in the action agains the cross-claimant, 


(h) ADDITIONAL PARTIES MAY BE BROUGHT IN. When the presence 
of parties other than those to the original action is required for the granting of complete 
relief in the determination of a counterclaim or cross-claim, the court shall order them 
to be brought in as defendants as provided in these rules, if jurisdiction of them ean 
be obtained and their joinder will not deprive the court of jurisdiction of the action. 


(i) SEPARATE TRIALS; SEPARATE JUDGMENTS. If the court orders 
separate trial as provided in Rule 42 (b), judgment on a counterclaim or cross-claim 
may be rendered when the court has jurisdiction so to do, even if the claims of the 
oposing party have been dismissed or otherwise disposed of. 


Comment: In the seventh line of paragraph (a) the words “does not exceed in 
amount the jurisdiction of the court and” are added after the words 
“claim and”. Similar words are added in paragraphs (b) and (e). 


In paragraph (d) the words “United States” in first line are changed 
to “State”, and in the last line the words “United States or an officer 
or agency thereof” are changed to read: “the State of Florida or any of 
its subdivisions or other governmental organization thereof subject 
to suit, or upon a municipal corporation, or upon an officer, agency, or 
administrative board of the State of Florida”. 


In paragraph (g) the words “not exceeding in amount the juris- 
diction of the court” are added after the word “co-party”. 


RULE 14. THIRD-PARTY PRACTICE. 
(a) WHEN DEFENDANT MAY BRING IN THIRD PARTY. Before the 


service of his answer a defendant may move ex parte or, after the service of his answer, 
on notice to the plaintiff, for leave as a third-party plaintiff to serve a summons and 
complaint upon a person not a party to the action who is or may be lable to him or to 
the plaintiff for all or part of the plaintiff’s claim against him. If the motion is granted 
and the summons and complaint are served, the person so served, hereinafter called the 
third-party defendant, shall make his defenses as provided in Rule 12 and his ecounter- 
claims and eross-claims against the plaintiff, the third-party plaintiff, or any other 
party as provided in Rule 13. The third-party defendant may assert any defenses which 
the third-party plaintiff has to the plaintift’s claim. The third-party defendant is bound 
by the adjudication of the third-party plaintiff’s liability to the plaintiff, as well as of 
his own to the plaintiff or to the third-party plaintiff. The plaintiff may amend his 
pleadings to assert against the third-party defendant any claim which the plaintiff might 
have asserted against the third-party defendant had he been joined originally as a de- 
fendant. A third-party defendant may proceed under this rule against any person not 
a party to the action who is or may be liable to him or to the third-party plaintiff for 
all or part of the claim made in the action against the third-party defendant, 


(b) WHEN PLAINTIFF MAY BRING IN THIRD PARTY. When a counter- 
claim is asserted against a plaintiff, he may cause a third party to be brought in under 
cireumstanees which under this rule would entitle a defendant to do so. 


RULE 15. AMENDED AND SUPPLEMENTAL PLEADINGS. 


(a) AMENDMENTS. A party may amend his pleading once as a matter of 
course at any time before a responsive pleading is served or, if the pleading is one to 
which no responsive pleading is permitted and the action has not been placed upon the 
trial calendar, he may so amend it at any time within 20 days after it is served. Other- 
wise a party may amend his pleading only by leave of court or by written consent of 
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the adverse party; and leave shall be freely given when justice so requires. <A party 
shall plead in response to an amended pleading within the time remaining for response 
to the original pleading or within ten days after service of the amended pleading, which- 
ever period may be the longer, unless the court otherwise orders. 


(b) AMENDMENTS TO CONFORM TO THE EVIDENCE. When issues not 
raised by the pleadings are tried by express or implied consent of the parties, they shall 
be treated in all respects as if they had been raised in the pleadings. Such amendments 
of the pleadings as may be necessary to cause them to conform to the evidence and to 
raise these issues may be made upon motion of any party at any time, even after judg- 
ment; but failure so to amend does not affect the result of the trial of these issues. If 
evidence is objected to at the trial on the ground that it is not within the issues made by 
the pleadings, the court may allow the pleadings to be amended and shall do so freely 
when the presentation of the merits of the action will be subserved thereby and the 
objecting party fails to satisfy the court that the admission of such evidence would 
prejudice him in maintaining his action or defense upon the merits. The court may grant 
a continuance to enable the objecting party to meet such evidence, 


(ec) RELATION BACK OF AMENDMENTS. Whenever the claim or defense 
asserted in the amended pleading arose out of the conduct, transaction, or occurrence set 
forth or attempted to be set forth in the original pleading, the amendment relates back 
to the date of the original pleading. 


(d) SUPPLEMENTAL PLEADINGS. Upon motion of a party the court may, 
upon reasonable notice and upon such terms as are just, permit him to serve a supple- 
mental pleading setting forth transactions or occurrences or events which have happened 
since the date of the pleading sought to be supplemented. If the court deems it advisable 
that the adverse party plead thereto, it shall so order, specifying the time therefor. 


RULE 16. PRE-TRIAL PROCEDURE; FORMULATING ISSUES. 


In any action, the court may in its discretion direct the attorneys for the parties to 
appear before it for a conference to consider 


(1) The simplification of the issues; 
(2) The necessity or desirability of amendments to the pleadings; 


(3) The possibility of obtaining admissions of fact and of documents which 
will avoid unnecessary proof; 


(4) The limitation of the number of expert witnesses; 


(5) The advisability of a preliminary reference of issues to a master for 
findings to be used as evidence when the trial is to be by jury; 


(6) Such other matters as may aid in the disposition of the action. 


The court shall make an order which reeites the action taken at the conference, the 
amendments allowed to the pleadings, and the agreements made by the parties as to any 
of the matters considered, and which limits the issues for trial to those not disposed of 
by admissions or agreements of counsel; and such order when entered controls the sub- 
sequent course of the action, unless modified at the trial to prevent manifest injustice. 
The court in its diseretion may establish by rule a pre-trial calendar on which actions 
may be placed for consideration as above provided and may either confine the calendar 
to jury actions or to non-jury actions or extend it to all actions. 
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IV. PARTIES 


RULE 17. PARTIES PLAINTIFF AND DEFENDANT; CAPACITY. 
(a) REAL PARTY IN INTEREST. Every action shall be prosecuted in the name 


of the real party in interest; but an executor, administrator, guardian, trustee of an 
express trust, a party with whom or in whose name a contract has been made for the 
benefit of another, or a party authorized by statute may sue in his own name without 
joining with him the party for whose benefit the action is brought; and when a statute 
of the State of Florida so provides, an action for the use or benefit of another shall be 
brought in the name of the State of Florida. 


(b) INFANTS OR INCOMPETENT PERSONS. Whenever an infant or ineom- 
petent person has a representative, such as a general guardian, committee, conservator, 
or other like fiduciary, the representative may sue or defend on behalf of the infant or 
incompetent person. If an infant or incompetent person does not have a duly appointed 
representative he may sue by his next friend or by a guardian ad litem. The court shall 
appoint a guardian ad litem for an infant or incompetent person not otherwise repre- 


sented in an action or shall make such other order as it deems proper for the protection 
of the infant or incompetent person. 


Comment: The only change made in paragraph (a) of the federal rule is the sub- 
stitution of the words “State of Florida” for the words “United States’. 


Paragraph (b) is stricken, and paragraph (c) is changed to para- 
graph (b). 


RULE 18. JOINDER OF CLAIMS AND REMEDIES. 
(a) JOINDER OF CLAIMS. The plaintiff in his complaint or 


forth a counterelaim and the defendant in an answer setting forth a counterelaim may 
join either as independent or as alternate claims as many claims either legal or equitable 
or both, not exceeding in amount the jurisdiction of the court, as he may have against 
an opposing party. There may be a like jo‘nder of claims when there are multiple parties 
if the requirements of Rules 19, 20, and 22 are satisfied. There may be a like joinder of 
cross-claims or third-party claims if the requirements of Rules 13 and 14 respectively 
are satisfied. 


in a reply setting 


(b) JOINDER OF REMEDIES; FRAUDULENT CONVEYANCES. Whenever 
a claim is one heretofore cognizable only after another claim has been prosecuted to a 
conclusion, the two claims may be joined in a single action; but the court shall grant 
relief in that action only in accordance with the relative substantive rights of the parties. 
In particular, a plaintiff may state a claim for money and a claim to have set aside a 
conveyance fraudulent as to him, without first having obtained a judgment establishing 
the claim for money. 


Comment: Same as federal rule, except that the words “not exceeding in amount 


the jurisdiction of the court” are added in the sixth line, after the word 
“both”. 


RULE 19. NECESSARY JOINDER OF PARTIES. 


(a) NECESSARY JOINDER. Subject to the provisions of Rule 23 and of sub- 
division (hb) of this rule, persons having a joint interest shall be made parties and be 
joined on the same side as plaintiffs or defendants. When a person who should join as 
a plaintiff refuses to do so, he may be made a defendant or, in proper cases, an involun- 
tary plaintiff. 


(b) EFFECT OF FAILURE TO JOIN. When persons who are not indispensable. 
but who ought te be parties if complete relief is to be accorded between those already 
parties, have not been made parties and are subject to the jurisdiction of the court as 
to both service of process and venue, the court shall order them summoned to appear in 
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th action. The court in its discretion may proceed in the action without making such 
persons parties, if its jurisdiction over them as to either service of process or venue can 
be acquired only by their consent or voluntary appearance, but the judgment rendered 
therein does not affect the rights or liabilities of absent persons. 


(c) SAME: NAMES OF OMITTED PERSONS AND REASONS FOR NON- 
JOINDER TO BE PLEADED. In any pleading in which relief is asked, the pleader 
shall set forth the names, if known to him, of persons who ought to be parties if complete 
relief is to be accorded between those already parties, but who are not joined, and shall 
state why they are omitted. 


Comment: Same as federal rule, except that in paragraph (b), in the sixth and 
seventh lines of the federal rule, the words “and can be made parties 
without depriving the court of jurisdiction of the parties before it”, 
and in the thirteenth to sixteenth lines the words “or if, though they 
are subject to its jurisdiction, their joinder would deprive the court 
of jurisdiction of the parties before it”; are deleted. 


RULE 20. PERMISSIVE JOINDER OF PARTIES. 


(a) PERMISSIVE JOINDER. All persons may join in one action as plaintiffs 
if they assert any right to relief jointly, severally, or in the alternative in respect of or 
arising out of the same transaction, occurrence, or series of transactions or occurrences 
and if any question of law or fact common to all of them will arise in the action. All 
persons may be joined in one action as defendants if there is asserted against them jointly, 
severally, or in the alternative, any right to relief in respect of or arising out of the 
same transaction, occurrence, or series of transactions or occurrences and if any question 
of law or fact common to all of them will arise in the action. A plaintiff or defendant 
need not be interested in obtaining or defending against all the relief demanded. Judg- 
ment may be given for one or more of the plaintiffs according to their respective rights 
to relief, and against one or more defendants according to their respective liabilties. 


(b) SEPARATE TRIALS. The court may make such orders as will prevent a 
party from being embarrassed, delayed, or put to expense by the inclusion of a party 
against whom he asserts no claim and who asserts no claim against him, and may order 
separate trials or make other orders to prevent delay or prejudice. 


RULE 21. MISJOINDER AND NON-JOINDER OF PARTIES. 


Misjoinder of parties is not ground for dismissal of an action, Parties may be 
dropped or added by order of the court on motion of any party or of its own initiative 
at any stage of the action and on such terms as are just. Any claim against a party may 
be severed and proceeded with separately. 


RULE 22. INTERPLEADER. 


Persons having claims against the plaintiff may be joined as defendants and required 
to interplead when their claims are such that the plaintiff is or may be exposed to double 
or multiple liability. It is not ground for objection to the joinder that the claims of the 
several claimants or the titles on which their claims depend do not have a common origin 
or are not identical but are adverse to and independent of one another, or that the 
plaintiff avers that he is not liable in whole or in part to any or all of the claimants. 
A defendant exposed to similar liability may obtain such interpleader by way of cross- 
claim or counterelaim. The provisions of this rule supplement and do not in any way 
limit the joinder of parties permitted in Rule 20. 


Comment: Same as federal rule, except that figure (1) is stricken, and all of para- 
graph (2), pertaining to remedies prescribed by Judicial Code, is omitted. 


RULE 23. CLASS ACTIONS. 


(a) REPRESENTATION. If persons constituting a class are so numerous as to 
make it iapracticable to bring them all before the court, such of them, one or more, as 
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will fairly insure the adequate representation of all may, on behalf of all, sue or be sued, 
when the character of the right sought to be entoreed for or against the class is 


(1) joint, or common, or secondary in the sense that the owner of a primary 
right refuses to enforce that right and a member of the class thereby becomes entitled 
to enforce it; 


(2) several, and the object of the action is the adjudication of claims which do 
or may affect specific property involved in the action; or 


(3) several, and there is a common question of law or fact affecting the several 
rights and a common relief is sought. 


(b) DISMISSAL OR COMPROMISE. A elass action shall not be dismissed or 
compromised without the approval ot the court. If the right sought to be enforced is one 
defined in paragraph (1) of subdivision (a) of this rule notice of the proposed dismissal 
or compromise shall be given to all members of the class in sueh manner as the court 
directs. If the right is one defined in paragraphs (2) or (3) of subdivision (a) notice 
shall be given only if the court requires it. 


Comment: Paragraph (b) of the federal rule, pertaining to secondary action by 


shareholders, is deleted, and paragraph (c) is changed to paragraph (b). 


RULE 24. INTERVENTION. 


(a) INTERVENTION OF RIGHT. Upon timely application anyone shall be 
permitted to intervene in an action: (1) when a statute confers an unconditional right 
to intervene; or (2) when the representaticn of the applicant’s interest by existing 
parties is or may be inadequate and the applicant is or may be bound by a judgment 
in the action; or (3) when the applicant is so situated as to be adversely affeeted by 
a distribution or other disposition of property in the custody of the court or of an officer 
thereof. 


(b) PERMISSIVE INTERVENTION. Upon timely application anyone may be 
permitted to intervene in an action: (1) when a statute confers a conditional right to 
intervene; or (2) when an applicant’s claim or defense and the main action have a ques- 
tion of law or fact in common. In exercising its discretion the court shall consider 


whether the intervention will unduly delay or prejudice the adjudication of the rights of 
the original parties. 


(c) PROCEDURE. A person desiring to intervene shall serve a motion to inter- 
vene upon all parties affected thereby. The motion shall state the grounds therefor and 
shall be accompanied by a pleading setting forth the claim or defense for which interven- 
tion is sought. 


Comment: In paragraphs (a) and (b) of the federal rule the words “of the United 
States” are deleted. 


In paragraph (c) the sentences pertaining to intervention by the 
United States and to constitutionality of the Acts of Congress are deleted. 


RULE 25. SUBSTITUTION OF PARTIES. 
(2) DEATH. 


(1) If a party dies and the claim is not thereby extinguished, the 
court within two years after the death may order substitution of the proper 
parties. If substitution is not so made, the action shall be dismissed as to the 
deceased party. The motion for substitution may be made by the successors 
or representatives of the deceased party or by any party and, together with the 
notice of hearing, shall be served on the parties as provided in Rule 5 and upon 


persons not parties in the manner provided in Rule 4 for the service of a 
summons. 
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(2) In the event of the death of one or more of the plaintiffs or of one 
or more of the defendants in an action in which the right sought to be enforced 
survives only to the surviving plaintiffs or only against the surviving defend- 
ants, the action does not abate. ‘The death shall be suggested upon the record 
and the action shall proceed in favor of or against the surviving parties. 


(b) INCOMPETENCY. If a party becomes incompetent, the court upon motion 
served as provided in subdivision (a) of this rule may allow the action to be continued 
by or against his representative. 


(c) TRANSFER OF INTEREST. In case of any transfer of interest, the action 
may be continued by or against the original party, unless the court upon motion directs 
the person to whom the interest is transferred to be substituted in the action or joined 
with the original party. Service of the motion shall be made as provided in subdivision 
(a) of this rule. 


(d) PUBLIC OFFICERS; DEATH OR SEPARATION FROM OFFICE. When 
an officer of the United States, or of the state, county, city, governmental agency, or 
political subdivision thereof, is a party to an action and during its pendency dies, resigns, 
or otherwise ceases to hold office, the action may be continued and maintained by or 
against his suecessor, if within six months after the successor takes office it is satisfactorily 
shown to the court that there is a substantial need for so continuing and maintaining it. 
Substitution pursuant to this rule may be made when it is shown by supplemental 
pleading that the successor of an officer adopts or continues or threatens to adopt 
or continue the action of his predecessor. Before a substitution is made, the party or 
officer to be affected, unless expressly assenting thereto, shall be given reasonable 
notice of the application therefor and accorded an opportunity to object. 


Comment: The words “and may be served in any judicial district” at the end of 
paragraph (a) (1) of the federal rule are deleted. 


In paragraph (d) the first five line are omitted and the following 
words substituted therefor: “When an officer of the United States, or 
of the state, county, city, governmental agency, or political subdivision 
thereof, is a party”. 


Also, in the fifth, sixth, and seventh lines from the end of para- 
graph (d), these words are deleted: “in enforcing a law averred to 
be in violation of the Constitution of the United States”. 


V. DEPOSITIONS AND DISCOVERY 


RULE 26. DEPOSITIONS PENDING ACTION. 


(a) WHEN DEPOSITIONS MAY BE TAKEN. By leave of court after juris- 
diction has been obtained over any defendant or over property which is the subject 
of the action or without such leave after an answer has been served, the testimony of any 
person, whether a party or not, may be taken at the instance of any party by deposition 
upon oral examination or written interrogatories for the purpose of discovery or for use 
as evidence in the action or for both purposes. The attendance of witnesses may be 
compelled by the use of subpoena as provided in Rule 45. Depositions shall be taken 
only in accordance with these rules. The deposition of a person confined in prison may 
be taken only by leave of court on such terms as the court prescribes. 


(b) SCOPE OF EXAMINATION, Unless otherwise ordered by the court as 
provided by Rule 30 (b) or (d), the deponent may be examined regarding any matter, 
not privileged, which is relevant to the subject matter involved in the pending action, 
whether relating to the claim or defense of the examining party or to the claim or defense 
of any other party, including the existence, description, nature, custody, condition, and 
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location of any books, documents, or other tangible things and the identity and location 
of persons having knowledge of relevant facts. 


EXAMINATION AND CROSS-EXAMINATION. Examination and eross- 
examination of deponents may proceed as permitted at the trial under the provisions of 
Rule 43 (b). 


(d) USE OF DEPOSITIONS. At the trial or upon the hearing of a motion or 
an interlocutory proceeding, any part or all of a deposition, so far as admissible under 
the rules of evidence, may be used against any party who was present or represented 
at the taking of the deposition or who had due notice thereof, in accordance with any 
one of the following provisions: 


(1) Any deposition may be used by any party for the purpose of contra- 
dicting or impeaching the testimony of deponent as a witness. 


(2) The deposition of a party or of any one who at the time of taking the 
deposition was an officer, director, or managing agent of a publie or private 
corporation, partnership, or association which is a party may be used by an 
adverse party for any purpose. 


(3) The deposition of a witness, whether or not a party, may be used by 
any party for any purpose if the court finds: 1, that the witness is dead; or 
2, that the witness resides out of the county where the trial or hearing is being 
held, or is out of the State of Florida, unless it appears that the absence of 
the witness was procured by the party offering the deposition; or 3, that the 
witness is unable to attend or testify because of age, sickness, infirmity, or 
imprisonment; or 4, that the party offering the deposition has been unable to 
procure the attendance of the witness by subpoena; or 5, upon application and 
notice that such exceptional circumstances exist as to make it desirable, in the 
interest of justice and with due regard to the importance of presenting the 
testimony of witnesses orally in open court, to allow the deposition to be used. 


(4) If only part of a deposition is offered in evidence by a party, an 
adverse party may require him to introduce all of it which is relevant to the 
part introduced, and any party may introduce any other parts. 


Substitution of parties does not affect the right to use depositions previously taken; 
and, when an action in any court of the United States or of any state has been dismissed 
and another action involving the same subject matter is afterward brought between the 
same parties or their representatives or successors in interest, all depositions lawfully 
taken and duly filed in the former action may be used in the latter as if originally taken 
therefor. 


(e) OBJECTIONS TO ADMISSIBILITY. Subject to the provisions of Rule 
32 (e), objection may be made at the trial or hearing to receiving in evidence any deposi- 
tion or part thercof for any reason which would require the exclusion of the evidence if 
the witness were then present and testifying. 


(f) EFFECT OF TAKING OR USING DEPOSITIONS. A party shall not be 
deemed to make a person his own witness for any purpose by taking his deposition. The 
introduction in evidence of the deposition or any part thereof for any purpose other than 
that of contradicting or impeaching the deponent makes the deponent the witness of the 
party introducing the deposition, but this shall not apply to the use by an adverse party 
of a deposition as described in paragraph (2) of subdivision (d) of this rule, At the 
trial or hearing any party may rebut any relevant evidence contained in a deposition, 
whether introduced by him or by any other party. 

Comment: In the fourth, fifth, and sixth lines of paragraph (d) (3) the words 


“is at a greater distance than 100 miles from the place of trial or hear- 
ing or is out of the United States” are stricken from the federal rule, 
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and in lieu thereof the following words substituted: “resides out of 
the county where the trial or hearing is being held, or is out of the 
State of Florida”. 


RULE 27. DEPOSITIONS BEFORE ACTION OR PENDING 
APPEAL. 


(2) 


(b) 


BEFORE ACTION, 


(1) Petition. A person who desires to perpetuate his own testimony 
or that of another person regarding any matter that may be cognizable 
in any court may file a verified petition in the cireuit court in the 
county of the residence of any expected adverse party. The petition shall be 
entitled in the name of the petitioner and shall show: 1, that the petitioner 
expects to be a party to an action cognizable in a court of the State of Florida, 
but is presently unable to bring it or cause it to be brought, 2, the subject 
matter of the expecied action and his interest therein, 3, the facts which he 
desires to establish by the proposed testimony and his reasons for desiring to 
perpetuate it, 4, the names or a description of the persons he expects will be 
adverse parties and their addresses so far as known, and 5, the names and 
addresses of the persons to be examined and the substance of the testimony 
which he expects to elicit from each, and shall ask for an order authorizing the 
petitioner to take the depositions of the persons to be examined named in the 
petition, for the purpose of perpetuating their testimony. 


(2) Notice and Service. The petitioner shall thereafter serve a notice 
upon each person named in the petition as an expected adverse party, together 
with a copy of the petition, stating that the petitioner will apply to the court, 
at a time and place named therein, for the order described in the petition. At 
least 20 days before the date of hearing the notice shall be served either within 
or without the state in the manner provided in Rule 4 (d) for service of sum- 
mons; but if such service cannot with due diligence be made upon any expected 
adverse party named in the petition, the court may make such order as is just 
for service by publication or otherwise, and shall appoint, for persons not served 
in the manner provided in Rule 4 (d), an attorney who shall represent them, 
and, in ease they are not otherwise represented, shall cross-examine the de- 
ponent. If any expected adverse party is a minor or ineompetent, the pro- 
visions of Rule 17 (b) apply. 


(3) Order and Examination. It the court is satisfied that the perpetu- 
ation of the testimony may prevent a failure or delay of justice, it shall make 
an order designating or describing the persons whose depositions may be taken 
and specifying the subject matter of the examination and whether the deposi- 
tions shall be taken upon oral examination or written interrogatories. The 
depositions may then be taken in accordance with these rules. For the purpose 
of applying these rules to depositions for perpetuating testimony, each ref- 
erence therein to the court in which the action is pending shall be deemed 
to refer to the court in which the petition for such deposition was filed. 


(4) Use of Deposition. If a deposition to perpetuate testimony is taken 
under these rules or if, although not so taken, it would be admissible in evidence 
in the courts of the state in which it is taken, it may be used in any action 
involving the same subject matter subsequently brought in a court of the State 
of Florida, in accordance with the provisions of Rule 26 (d). 


PENDING APPEAL. If an appeal has been taken from a judgment or before 


the taking of an appeal if the time therefor has not expired, the court in which the judg- 
ment was rendered may allow the taking of the depositions of witnesses to perpetuate 
their testimony for use in the event of further proceedings in the court. In such ease the 
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party who desires to perpetuate the testimony may make a motion in the court for leave 
to take the depositions, upon the same notice and service thereof as if the action was 
pending in the court. The motion shall show (1) the names and addresses of the persons 
to be examined and the substance of the testimony which he expects to elicit from each; 
(2) the reasons for perpetuating their testimony. If the court finds that the perpetua- 
tion of the testimony is proper to avoid a failure or delay of justice, it may make an 
order allowing the depositions to be taken, and thereupon the depositions may be taken 
and used in the same manner and under the same conditions as are prescribed in these 
rules for the taking of depositions in pending cases. 


(ec) PERPETUATION BY OTHER METHODS. This rule is not intended to 
limit the right to perpetuate testimony by any other method allowed by law. 


Comment: In paragraph (a) (1) of the federal rule the words “of the United States” 
in the fourth, fifth, and tenth lines are stricken, and the word “district” 
in the fifth line is changed to “circuit”. The word “district” in the 
sixth line is changed to “county”, and in the tenth line the words “of 
the State of Florida” are added. 


In paragraph (a) (2) the words “district or” in the ninth line are 
deleted. At the end of this paragraph “Rule 17 (c)” is changed to 
“Rule 17 (b)”. 


At the end of paragraph (a) (4) the words “in a district court of 
the United States” are stricken and the words “in a court of the State 
of Florida” are added. 


In paragraph (b), in the second line, the words “of a district court” 
are stricken and the word “district” in the fourth, seventh, ninth, and 
twelfth lines is stricken. In the last two lines the words “depositions 
taken in actions pending in the district court” are stricken, and in lieu 
thereof the words “the taking of depositions in pending cases” are 
substituted. 


Paragraph (c) is changed to read as follows: “(¢) PERPETUATION 
BY OTHER METHODS. This rule is not intended to limit the right to 
perpetuate testimony by any other method allowed by law”. 


RULE 28. PERSONS BEFORE WHOM DEPOSITIONS MAY BE 
TAKEN. 


(a) WITHIN THE UNITED STATES. Within the United States or within a 
territory or insular possession subject to the dominion of the United States, depositions 
shall be taken before an officer authorized to administer oaths by the laws of the United 
States or of the place where the examination is held 


(b) IN FOREIGN COUNTRIES. In a foreign state or country depositions shall 
be taken (1) on notice before a secretary of embassy or legation, consul general, consul, 
vice consul, or consular agent of the United States, or (2) before such person or officer 
as may be appointed by commission or under letters rogatory. A commission or letters 
rogatory shall be issued only when necessary or convenient, on application and notice, 
and on such terms and with such directions as are just and appropriate. Officers may 
be designated in notices or commissions either by name or descriptive title, and letters 
rogatory may be addressed “To the Appropriate Judicial Authority in [here name the 
country]”. 


(c) DISQUALIFICATION FOR INTEREST. No deposition shall be taken before 
a person who is a relative or employee or attorney or counsel of any of the parties, or is 
a relative or employee of such attorney or counsel, or is financially interested in the 
action. 


RULE 29. STIPULATIONS REGARDING THE TAKING OF DE- 
POSITIONS. 


If the parties so stipulate in writing, depositions may be taken before any person, at 
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any time or place, upon any notice, and in any manner and when so taken may be used 
like other depositions. 


RULE 30. DEPOSITIONS UPON ORAL EXAMINATION. 


(a) NOTICE OF EXAMINATION: TIME AND PLACE. A party desiring 
to take the deposition of any person upon oral examination shall give reasonable notice 
in writing to every other party to the action. The notice shall state the time and place 
for taking the deposition and the name and address of each person to be examined, if 
known, and, if the name is not known, a general description sufficient to identify him 
or the particular class or group to which he belongs. On motion of any party upon 
whom the notice is served, the court in which the action is pending may for cause shown 
enlarge or shorten the time. 


(b) ORDERS FOR THE PROTECTION OF PARTIES AND DEPONENTS. 
After notice is served for taking a deposition by oral examination, upon motion season- 
ably made by any party or by the person te be examined and upon notice and for good 
cause shown, the court in which the action is pending may make an order that the deposi- 
tion shall not be taken, or that it may be taken only at some designated place other than 
that stated in the notice, or that it may be taken only on written interrogatories, or that 
certain matters shall not be inquired into, or that the scope of the examination shall be 
limited to certain matters, or that the examination shall be held with no one present 
except the parties to the action and their officers or counsel, or that after being sealed 
the deposition shall be opened only by order of the court, or that secret processes, 
developments, or research need not be disclosed, or that the parties shall simultaneously 
file specified documents or information enclosed in sealed envelopes to be opened as 
directed by the court; or the court may make any other order which justice requires to 
protect the party or witness from annoyance, embarrassment, or oppression. 


(ec) RECORD OF EXAMINATION; OATH; OBJECTIONS. The officer before 
whom the deposition is to be taken shall put the witness on oath and shall personally, or 
by some one acting under his direction and in his presence, record the testimony of the 
witness. The testimony shall be taken stenographically and transcribed unless the parties 
agree otherwise. All objections made at the time of the examination to the qualifications 
of the officer taking the deposition, or to the manner of taking it, or to the evidence 
presented, or to the conduct of any party, and any other objection to the proceedings, 
shall be noted by the officer upon the deposition. Evidence objected to shall be taken 
subject to the objections. In lieu of participating in the oral examination, parties served 
with notice of taking a deposition may transmit written interrogatories to the officer, 
who shall propound them to the witness and record the answers verbatim. 


(d) MOTION TO TERMINATE OR LIMIT EXAMINATION. At any time 
during the taking of the deposition, on motion of any party or of the deponent and 
upon a showing that the examination is being conducted in bad faith or in such manner 
as unreasonably to annoy, embarrass, or oppress the deponent or party, the court in 
which the action is pending or the circuit court in the county where the deposition is 
being taken may order the officer conducting the examination to cease forthwith from 
taking the deposition, or may limit the seope and manner of the taking of the depos‘tion 
as provided in subdivis‘on (hb). If the order made terminates the examination, it shall 
be resumed thereafter only upon the order of the court in which the action is pending. 
Upon demand of the objecting party or deponent, the taking of the deposition sha'l be 
suspended for the time necessary to make a motion for an order. In granting or refusing 
such order the court may impose upon either party or upon the witness the requirement 
to pay such costs or expenses as the court may deem reasonable. 


(e) SUBMISSION TO WITNESS; CHANGES; SIGNING. When the testimony 
is fully transcribed the deposition shall be submitted to the witness for examination and 
shall be read to or by him, unless such examination and reading are waived by the 
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witness and by the parties. Any changes in form or substance which the witness desires 
to make shall be entered upon the deposition by the officer with a statement of the 
reasons given by the witness for making them. The deposition shall then be signed by 
the witness, unless the parties by stipulation waive the signing or the witness is ill or 
cannot be found or refuses to sign. If the deposition is not signed by the witness, the 
officer shall sign it and state on the record the fact of the waiver or of the illness or 
absence of the witness or the fact of the refusal to sign together with the reason, if any, 
given therefor; and the deposition may then be used as fully as though signed, unless 
on a motion to suppress under Rule 32 (d) the court holds that the reasons given for 
the refusal to sign require rejection of the deposition in whole or in part. 


(f) CERTIFICATION AND FILING BY OFFICER; COPIES; NOTICE OF 
FILING. 


(1) The officer shall certify on the deposition that the witness was duly 
sworn by him and that the deposition is a true record of the testimony given 
by the witness. He shall then seeurely seal the deposition in an envelope 
indorsed with the title of the action and marked “Deposition of [here insert 
name of witness]” and shall promptly file it with the court in which the action 
is pending or send it by registered mail to the clerk thereof for filing. 


(2) Upon payment of reasonable charges therefor, the officer shall fur- 
nish a copy of the deposition to any party or to the deponent. 


(3) The party taking the deposition shall give prompt notice of its filing 
to all other parties. 


(g) FAILURE TO ATTEND OR TO SERVE SUBPOENA; EXPENSES. 


(1) If the party giving the notice of the taking of a deposition fails to 
attend and proceed therewith and another party attends in person or by attorney 
pursuant to the notice, the court may order the party giving the notice to pay 
to such other party the amount of the reasonable expenses incurred by him 
and his attorney in so attending, including reasonable attorney’s fees. 


(2) If the party giving the notice of the taking of a deposition of a 
witness fails to serve a subpoena upon him and the witness because of such 
failure does not attend, and if another party attends in person or by attorney 
because he expects the deposition of that witness to be taken, the court may 
order the party giving the notice to pay to such other party the amount of the 
reasonable expenses incurred by him and his attorney in so attending, ineluding 
reasonable attorney’s fees, 


Comment: The words “in which the action is pending” are inserted after the word 
“court” in the last line of paragraph (a) of the federal rule. 


The word “district” is changed to “county” in the eighth line of 
paragraph (d) and the word “circuit” added before the word “court”. 


RULE 31. DEPOSITIONS OF WITNESSES UPON WRITTEN IN- 
TERROGATORIES. 


(a) SERVING INTERROGATORIES; NOTICE. A party desiring to take the 
deposition of any person upon written interrogatories shall serve them upon every other 
party with a notice stating the name and address of the person who is to answer them 
and the name or descriptive title and address of the officer before whom the deposition 
is to be taken. Within ten days thereafter a party so served may serve cross interroga- 
tories upon the party proposing to take the deposition. Within five days thereafter the 
latter may serve redirect interrogatories upon a party who has served cross interroga- 
tories. Within three days after being served with redirect interrogatories, a party may 
serve recross interrogatories upon the party proposing to take the deposition. 
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(b) OFFICER TO TAKE RESPONSES AND PREPARE RECORD. A copy 
of the notice and copies of all interrogatories served shall be delivered by the party 
taking the deposition to the officer designated in the notice, who shall proceed promptly, 
in the manner provided by Rule 30 (c), (e), and (f), to take the testimony of the wit- 
ness in response to the interrogatories and to prepare, certify, and file or mail the 
deposition, attaching thereto the copy of the notice and the interrogatories received by him. 


(c) NOTICE OF FILING. When the deposition is filed the party taking it shall 
promptly give notice thereof to all other parties. 


(d) ORDERS FOR THE PROTECTION OF PARTIES AND DEPONENTS. 
After the service of interrogatories and prior to the taking of the testimony of the 
deponent, the court in which the action is pending on motion promptly made by a party 
or a deponent, upon notice and good cause shown, may make any order specified in 
Rule 30 which is appropriate and just or an order that the depesition shall not be taken 
before the officer designated in the notice or that it shall not be taken except upon 
oral examination. 


RULE 32. EFFECT OF ERRORS AND IRREGULARITIES IN 
DEPOSITIONS. 


(a) AS TO NOTICE. All errors and irregularities in the notice for taking a 
deposition are waived unless written objeetion is promptly served upon the party giving 
the notice. 


(b) AS TO DISQUALIFICATION OF OFFICER. Objection to taking a deposi- 
tion because of disqualification of the officer before whom it is to be taken is waived 
unless made before the taking of the deposition begins or as soon thereafter as the dis- 
qualification becomes known or could be discovered with reasonable diligence. 


(c) AS TO TAKING OF DEPOSITION. 


(1) Objections to the competency of a witness or to the competency, 
relevancy, or materiality of testimony are not waived by failure to make 
them before or during the taking of the deposition, unless the ground of the 
objections is one which might have been obviated or removed if presented at 
that time. 


(2) Errors and irregularities occurring at the oral examination in the 
manner of taking the deposition, in the form of the questions or answers, in the 
oath or affirmation, or in the conduct of parties and errors of any kind which 
might be obviated, removed, or cured if promptly presented, are waived unless 
seasonable objection thereto is made at the taking of the deposition. 


(3) Objections to the form of written interrogatories submitted under 
Rule 31 are waived unless served in writing upon the party propounding them 
within the time allowed for serving the succeeding cross or other interrogatories 
and within three days after service of the last interrogatories authorized. 


(d) AS TO COMPLETION AND RETURN OF DEPOSITION. Errors and ir- 
regularities in the manner in which the testimony is transcribed or the deposition is pre- 
pared, signed, certified, sealed, indorsed, transmitted, filed, or otherwise dealt with by 
the officer under Rules 30 and 31 are waived unless a motion to suppress the deposition 
or some part thereof is made with reasonable promptness after such defect is, or with 
due diligence might have been, ascertained. 


RULE 33. INTERROGATORIES TO PARTIES. 


Any party may serve upon any adverse party written interrogatories to be answered 
by the party served or, if the party served is a public or private corporation or a part- 
nership or association, by any officer thereof competent to testify in its behalf, The 
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interrogatories shall be answered separately and fully in writing under oath. The answers 
shall he signed by the person making them; and the party upon whom the interrogatories 
have been served shall serve a copy of the answers on the party submitting the interroga- 
tories within 15 days after the delivery of the interrogatories, unless the court, on motion 
and notice and for good cause shown, enlarges or shortens the time. Objections to any 
interrogatories. may be presented to the court within ten days after service thereof, with 
notice as in case of a motion; and answers shall be deferred until the objections are 
determined, which shall be at as early a time as is practicable. No party may, without 


leave of court, serve more than one set of interrogatories to be answered by the same 
party. 


RULE 34. DISCOVERY AND PRODUCTION OF DOCUMENTS 
AND THINGS FOR INSPECTION, COPYING, OR PHOTOGRAPHING. 


Upon motion of any party showing good eause therefor and upon notice to all other 
parties, the court in which an action is pending may (1) order any party to produce 
and permit the inspection and copying or photographing, by or on behalf of the moving 
party, of any designated documents, papers, books, accounts, letters, photographs, objects, 
or tangible things, not privileged, which constitute or contain evidence material to any 
matter involved in the action and which are in his possession, custody, or control; or 
(2) order any party to permit entry upon designated land or other property in his 
possesison or control for the purpose of inspecting, measuring, surveying, or photograph- 
ing the property or any designated relevant object or operation thereon. The order 
shall specify the time, place, and manner of making the inspection and taking the copies 
and photographs and may prescribe such terms and conditions as are just. 


RULE 35. PHYSICAL AND MENTAL EXAMINATION OF 
PERSON. 


(a) ORDER FOR EXAMINATION. In an action in which the mental or physi- 
cal condition of a party is in controversy, the court in which the action is pending may 
order him to submit to a physical or mental examination by a physician. The order may 
be made only on motion for good cause shown and upon notice to the party to be ex- 
amined and to all other parties and shall specify the time, place, manner, conditions, 
and scope of the examination and the person or persons by whom it is to be made. 


(b) REPORT OF FINDINGS. 


(1) If requested by the person examined, the party causing the examina- 
tion to be made shall deliver to him a copy of a detailed written report 
of the examining physician setting out his findings and conclusions. After 
such request and delivery the party causing the examination to be made 
shall be entitled upon request to receive from the party examined a like 
report of any examination, previously or thereafter made, of the same 
mental or physical condition, If the party examined refuses to deliver 
such report the court on motion and notice may make an order requiring 
delivery on such terms as are just, and if a physician fails or refuses to make 
such a report the covrt may exclude his testimony if offered at the trial. 


(2) By requesting and obtaining a report of the examination so ordered 
or by taking the deposition of the examiner, the party examined waives any 
privilege he may lave in that action or any other involving the same contro- 
versy, regarding the testimony of every other person who has examined or may 
thereafter examine him in respect of the same mental or physical condition. 


RULE 36. ADMISSION OF FACTS AND OF GENUINENESS OF 
DOCUMENTS. 


(a) REQUEST FOR ADMISSION. At any time after the pleadings are closed, 
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a party may serve upon any other party a written request for the admission by the 
latter of the genuineness of any relevant documents described in and exhibited with the 
request or of the truth of any relevant matters of fact set forth therin. Copies of the 
documents shall be delivered with the request unless copies have already been furnished. 
Each of the matters of which an admission is requested shall be deemed admitted unless, 
within a period designated in the request, not less than ten days after service thereot 
or within such further time as the court may allow on motion and notice, the party to 
whom the request is directed serves upon the party requesting the admission a sworn 
statement either denying specifically the matters of which an admission is requested or 
setting forth in detail the reasons why he cannot truthfully either admit or deny those 
matters. 


(b) EFFECT OF ADMISSION. Any admission made by a party pursuant to 
such request is for the purpose of the pending action only and neither constitutes an 
admission by him for any other purpose nor may be used against him in any other 
proceeding. 


RULE 37. REFUSAL TO MAKE DISCOVERY; CONSEQUENCES. 


(a) REFUSAL TO ANSWER. If a party or other deponent refuses to answer 
any question propounded upon oral examination, the examination shall be completed on 
other matters or adjourned, as the proponent of the question may prefer. Thereafter, 
on reasonable notice to all persons affected thereby, he may apply to the cireuit court in 
the county where the deposition is taken, or, if the cause is pending in any court in said 
county, then to such court, for an order compelling an answer. Upon the refusal of a 
deponent to answer any interrogatory submitted under Rule 31 or upon the refusal of a 
of a party to answer any interrogatory submitted under Rule 33, the proponent of the 
question may on like notice make like application for such an order. If the motion is 
granted and if the court finds that the refusal was without substantial justification, the 
court shall require the refusing party or deponent and the party or attorney advising 
the refusal or either of them to pay to the examining party the amount of the reasonable 
expenses ineurred in obtaining the order, including reasonable attorney’s fees. If the 
motion is denied and if the court finds that the motion was made without substantial 
justification, the court shall require the examining party or the attorney advising the 
motion or both of them to pay to the refusing party or witness the amount of the reason- 
able expenses incurred in opposing the motion, including reasonable attorney’s fees. 


(b) FAILURE TO COMPLY WITH ORDER. 


(1) Contempt. If a party or other witness refuses to be sworn or 
refuses to answer any question after being directed to do so by the court as 
provided in subdivision (a) of this rule, the refusal may be considered a 
contempt of that court. 


(2) Other Consequences. lf any party or an officer or managing agent 
of a party refuses to obey an order made under subdivision (a) of this rule 
requiring him to answer designated questions, or an order made under Rule 
34 to produce any document or other thing for inspection, copying, or photo- 
graphing or to permit it to be done, or to permit entry upon land or other 
property, or an order made under Rule 35 requiring him to submit to a physi- 
eal or mental examination, the court may make such orders in regard to the 
refusal as are just, and among others the following: 


(i) An order that the matters regarding which the questions were 
asked, or the character or deseription of the thing or land, or the contents 
of the paper, or the physical or mental condition of the party, or any 
other designated facts shall be taken to be established for the purposes of 
the action in accordance with the claim of the party obtaining the order. 
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(ii) An order refusing to allow the disobedient party to support or 
oppose designated claims or defenses, or prohibiting him from introducing 
in evidence des*gnated documents or things or items of testimony, or from 
introducing evidence of physical or mental condition; 


(iii) An order striking out pleadings or parts thereof, or staying 
further proceedings until the order is obeyed, or dismissing the action or 
proceeding or any part thereof, or rendering a judgment by default against 
the disobedient party; 


(iv) In leu of any of the foregoing orders or in addition thereto, 
an order directing the arrest of any party or agent of a party for dis- 
obeying any of such orders except an order to submit to a physical or 
mental examination, 


(c) EXPENSES ON REFUSAL TO ADMIT. If a party, after being served 
with a request under Rule 36 to admit the genuineness of any coewnents or the truth of 
any matters of fact, serves a sworn denial thereof and if the party requesting the admis-* 
sions thereafter proves the genuineness of any such document or the truth of any such 
matter of fact, he may apply to the court for an order requiring the other party to pay 
him the reasonable expenses incurred in making such proof, including reasonable attor- 
ney’s fees. Unless the court finds that there were good reasons for the denial or that 
the admissions sought were of no substantial importance, the order shall be made. 


(d) FAILURE OF A PARTY TO ATTEND OR SERVE ANSWERS. If a party 
or an officer or managing agent of a party wilfully fails to appear before the officer 
who is to take his deposition, after being served with a proper notice, or fails to serve 
answers to interrogatories submitted under Rule 33, after proper service of such inter- 
rogatories, the court on motion and notice may strike out all or any part of any plead- 
ing of that party, or dismiss the action or proceeding or any part thereof, or enter a 
judgment by default against that party. 


Comment: The following changes are made in the federal rule: 


In the second sentence of paragraph (a), in the seventh and eighth 
lines, the words “the court in the district where the deposition is taken 
for an order compeiling an answer” are changed to read: “the circuit 
court in the county where the deposition is taken, or, if the cause is 
pending in any court in said county, then to such court, for an order 
compelling an answer”. 


In paragraph (b) (1), in the fourth line, the words “in the district 
in which the deposition is being taken” are stricken and the words “as 
provided in subdivision (a) of this rule” are substituted. 


Paragraphs (e) and (f) of the federal rule, pertaining to United 
States statutes, are deleted. 


VI. TRIALS 


RULE 38. JURY TRIAL OF RIGHT. 


(a) RIGHT PRESERVED. The right of trial by jury as declared by Section 3 
of the Declaration of Rights of the Constitution of Florida, shall be preserved to the 
parties inviolate. 


(b) DEMAND. Any party may demand a trial by jury of any issue triable of 
right by a jury by serving upon the other parties a demand therefor in writing at any 
time after the commencement of the action and not later than ten days after the service 
of the last pleading directed to such issue. Such demand may be indorsed upon a pleading 
of the party. 
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(c) SAME: SPECIFICATION OF ISSUES. In his demand a party may spe- 
cify the issues which he wishes so tried; otherwise he shall be deemed to have demanded 
trial by jury for all the issues so triable. If he has demanded trial by jury for only 
some of the issues, any other party within ten days after service of the demand or such 
lesser time as the court may order, may serve a demand for trial by jury of any other or 
all of the issues of fact in the action. 


(d) WAIVER. The failure of a party to serve a demand as required by this rule 
and to file it as required by Rule 5 (d) constitutes a waiver by him of trial by jury. 
A demand for trial by jury made as herein provided may not be withdrawn without the 
consent of the parties. 


Comment: In paragraph (a) the second and third lines reading “as declared by the 
Seventh Amendment to the Constitution or as given by a statute of the 
United States” are stricken, and in lieu thereof the words “as declared 


by section 3 of the Declaration of Rights of the Constitution of Florida” 
are substituted. 


RULE 39. TRIAL BY JURY OR BY THE COURT. 


(a) BY JURY. . When trial by jury has been demanded as provided in Rule 38, 
the action shall be designated upon the docket as a jury action. The trial of all issues 
so demanded shall be by jury, unless (1) the parties or their attorneys of record, by 
written stipulation filed with the court or by an oral stipulation made in open court and 
entered in the record, consent to trial by the court sitting without a jury or (2) the court 
upon motion or of its own initiative finds that a right of trial by jury of some or all of 
those issues does not exist under the Constitution or statutes of the State of Florida. 


(b) BY THE COURT. Issues not demanded for trial by jury as provided in Rule 
38 shall be tried by the court; but, notwithstanding the failure of a party to demand a 
jury in an action in which such a demand might have been made of right, the court in 
its discretion upon motion may order a trial by a jury of any or all issues. 


(ec) ADVISORY JURY AND TRIAL BY CONSENT. In all actions not triable 
of right by a jury the court upon motion or of its own initiative may try any issue with 
an advisory jury or, the court, with the consent of both parties, may order a trial with a 
jury, whose verdict has the same effect as if trial by jury had been a matter of right. 


Comment: The following changes are made in the federal rule: 


In paragraph (a) the words “United States” are changed to “State 
of Florida”. 


In paragraph (c) the words “except in actions against the United 
States when a statute of the United States provides for trial without 
a jury” are stricken. 


RULE 40. ASSIGNMENT OF CASES FOR TRIAL. 


The trial courts may provide by rule for the placing of actions upon the trial calen- 
dar (1) without request of the parties or (2) upon request of a party and notice to the 
other parties or (3) in such other manner as the courts deem expedient. Precedence 
shall be given to actions entitled thereto by any statute of the State of Florida. 

Comment: In the second line the word “trial” is substituted for the word “district” 

and the word “may” is substituted for the word “shall”. In the last 


line the words “State of Florida” are substituted for the words “United 
States” in the federal rule. 


RULE 41. DISMISSAL OF ACTIONS. 
(a) VOLUNTARY DISMISSAL: EFFECT THEREOF. 


(1) By Plaintiff; By Stipulation. Subject to the provisions of Rule 23 
(b) and of any statute of the State of Florida, an action may be dismissed by 
the plaintiff without order of court (i) by filing a notice of dismissal at any 
time before service of the answer or (ii) by filing a stipulation of dismissal 
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signed by all the parties who have appeared generally in the action. Unless 
otherwise stated in the notice of dismissal or stipulation, the dismissal is with- 
out prejudice, except that a notice of dismissal operates as an adjudication 
upon the merits when filed by a plaintiff who has once dismissed in any court 


of the United States or of any state an action based on or including the same 
claim. 


(2) By Order of Court. Exeept as provided in paragraph (1) of this 
subdivision of this rule, an action shall not be dismissed at the plaintiff’s in- 
stance save upon order of the court and upon such terms and conditions as the 
court deems proper. If a counterclaim has been pleaded by a defendant prior 
to the service upon him of the plaintiff’s motion to dismiss, the action shall 
not be dismissed against the defendant’s objection unless the counterclaim ean 
remain pending for independent adjudication by the court. Unless otherwise 
specified in the order, a dismissal under this paragraph is without prejudice. 


(b) INVOLUNTARY DISMISSAL: EFFECT THEREOF. For failure of the 
plaintiff to prosecute or to comply with these rules or any order of court, a defendant 
may move for dismissal of an action or of any claim against him. After the plaintiff 
has completed the presentation of his evidenee, the defendant, without waiving his right 
to offer evidence in the the event the motion is not granted, may move for a dismissal 
on the ground that upon the facts and the law the plaintiff has shown no right to relief. 
Unless the court in its order for dismissal otherwise specifies, a dismissal under this sub- 
division and any dismissal not provided for in this rule, other than a dismissal for lack 
of jurisdiction or for improper venue, operates as an adjudication upon the merits. 


(c) DISMISSAL OF COUNTERCLAIM, CROSS-CLAIM, OR THIRD-PARTY 
CLAIM. The provisions of this rule apply to the dismissal of any counterclaim, cross- 
claim, or third-party claim. A voluntary dismissal by the claimant alone pursuant to 
paragraph (1) of subdivision (a) of this rule shall be made before a responsive pleading 
is served or, if there is none, before the introduction of evidence at the trial or hearing. 


(d) COSTS OF PREVIOUSLY-DISMISSED ACTION. If a plaintiff who has 
once» dismissed an action in any court commences an action based upon or including the 
same claim against the same defendant, the court may make such order for the payment 
of costs of the action previously dismissed as it may deem proper and may stay the pro- 
ecedings in the action until the plaintiff has complied with the order, 


Comment: Same as the federal rule except that the words “United States” in the 
third line of paragraph (a) (1) are changed to “State of Florida” and 
the words “23 (c)” in the second line are changed to “23 (b)”. 


RULE 42. CONSOLIDATION; SEPARATE TRIALS. 


(a) CONSOLIDATION. When actions involving a common question of law or 
fact are pending before the court, it may order a joint hearing or trial of any or all the 
matters in issue in the actions; it may order all the actions consolidated; and it may make 
such orders concerning proceedings therein as may tend to avoid unnecessary costs or 
delay. 


(b) SEPARATE TRIALS. The court in furtherance of convenience or to avoid 
prejudice may order a separate trial of any claim, cross-claim, counterclaim, or third- 
party claim, or of any separate issue or of any number of claims, cross-claims, counter- 
claims, third-party claims, or issues. 


RULE 43. EVIDENCE. 


(a) FORM AND ADMISSIBILITY. In all trials the testimony cf witnesses shall 
be taken orally in open court, unless otherwise provided by these rules. All evidence 
shall be admitted which is admissible under the statutes of the State of Florida, or under 
the rules of evidence heretofore applied in the courts of the State of Florida. In any 
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case, the statute or rule which favors the reception of the evidence governs, and the evi- 
dence shall be presented according to the most convenient method prescribed in any of 
the statutes or rules to which reference is herein made. The competency of a witness to 
testify shall be determined in like manner. 


(b) SCOPE OF EXAMINATION AND CROSS-EXAMINATION. A party may 
interrogate any unwilling or hostile witness by leading questions, A party may eall an 
adverse party or an officer, director, or managing agent of a public or private corpora- 
tion or of a partnership or association which is an adverse party, and interrogate him 
by leading questions and contradict and impeach him in all respects as if he had been 
‘alled by the adverse party, and the witness thus called may be contradicted and im- 
peached by or on behalf of the adverse party also, and may be cross-examined by the 
adverse party only upon the subject matter of his examination in chief. 


(©) RECORD OF EXCLUDED EVIDENCE. In an action tried by a jury, if 
an objection to a question propounded to a witness is sustained by the court, the exam- 
ining attorney may make a specific offer of what he expects to prove by the answer of 
the witness. The court may require the offer to be made out of the hearing of the jury. 
The court may add such other or further statement as clearly shows the character of the 
evidence, the form in which it was offered, the objection made, and the ruling thereon. 
In actions tried without a jury the same procedure may be followed, except that the 
court upon request shall take and report the evidence in full, unless it clearly appears 
that the evidence is not admissible on any ground or that the witness is privileged. 


(d) AFFIRMATION IN LIEU OF OATH. Whenever under these rules an oath 
is required to be taken, a solemn affirmation may be accepted in lieu thereof. 


(e) EVIDENCE ON MOTIONS. When a motion is based on facts not appearing 
of record the court may hear the matter on affidavits presented by the respective parties, 
but the court may direct that the matter be heard wholly or partly on oral testimony or 
depositions. 

Comment: The words “United States” in paragraph (a) are changed to “State of 
Florida” in two instances, and the words in the seventh line beginning 


“on the hearing” and ending “court is held” are stricken, as they are 
obviously not applicable to Florida practice. 


RULE 44. PROOF OF OFFICIAL RECORD. 


(a) AUTHENTICATION OF COPY. An official record or an entry therein, 
when admissible for any purpose, may be evidenced by an official publication thereof 
or by a copy attested by the officer having the legal custody of the record, or by his 
deputy, and accompanied with a certificate that such officer has the custody. If the 
office in which the record is kept is within the United States or within a territory or 
insular possession subject to the dominion of the United States, the certificate may be 
made by a judge of a court of record of the county, parish, or other political subdivision 
in which the record is kept, authenticated by the seal of the court, or may be made by 
any public officer having a seal of office and having official duties in the county, parish, 
or other political subdivision in which the record is kept, authenticated by the seal of 
his office. If the office in which the record is kept is in a foreign state or country, the 
certificate may be made by a secretary of embassy or legation, censul general, consul, 
vice consul, consular agent, or by any officer in the foreign service of the United States 
stationed in the foreign state or country in which the record is kept, and authenticated by 
the seal of his office. 


(b) PROOF OF LACK OF RECORD. A written statement signed by an officer 
having the custody of an official record or by his deputy that after diligent search no 
record or entry of a specified tenor is found to exist in the records of his office, aecom- 
panied by a certificate as above provided, is admissible as evidence that the records of his 
office contain no such record or entry. 
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(ec) OTHER PROOF. This rule does not prevent the proof of official records or 
of entry or lack of entry therein by any method authorized by any applicable statute or 
by the rules of evidence at common law. 


Comment: In the eleventh and fifteenth lines of the federal rule the words “district 
or” are changed to “county, parish, or other”. 


RULE 45. SUBPOENA. 


(a) FOR ATTENDANCE OF WITNESSES; FORM; ISSUANCE. Every sub- 
poena shall be issued by the clerk under the seal of the court, shall state the name of 
the court and the title of the action, and shall command each person to whom it is directed 
to attend and give testimony at a time and place therein specified. The clerk shall issue 
a subpoena, or a subpoena for the production of documentary evidence, signed and sealed 
but otherwise in blank, to a party requesting it, who shall fill it in before service. 


(b) FOR PRODUCTION OF DOCUMENTARY EVIDENCE. A subpoena may 
also command the person to whom it is directed to produce the books, papers, or docu- 
ments designated therein; but the court, upon motion made promptly and in any event 
at or before the time specified in the subpoena for compliance therewith, may (1) quash 
the subpoena if it is unreasonable and oppressive or (2) condition denial of the motion 
upon the advancement by the person in whose behalf the subpoena is issued of the 
reasonable cost of producing the books, papers, or documents. 


(¢) SERVICE. A subpoena may be served by an officer authorized by law to 
serve process, or by any other person who is not a party and is not less than 18 years 
of age. Service of a subpoena upon a person named therein shall be made by delivering 
a copy thereof to such person and by tendering to him the fees for one day’s attendance 
and the mileage allowed by law. When the subpoena is issued on behalf of the state 
or any of its subdivisions or other governmental organizations, or an officer or agency 
thereof, fees and mileage need not be tendered. 


(d) SUBPOENA FOR TAKING DEPOSITIONS; PLACE OF EXAMINATION. 


(1) Proof of service of a notice to take a deposition as provided in 
Rules 30 (a) and 31 (a) constitutes a sufficient authorization for the issuanee 
by the clerk of the cireuit court of the county in which the deposition is to be 
taken of subpoenas for the persons named or described therein. The clerk of 
the court in which a case is pending shall issue subpoenas for witnesses whose 
depositions are to be taken in the county in which the case is pending. A sub- 
poena commanding the production of documentary evidence on the taking of 
a deposition shall not be used without an order of the court issuing the sub- 
poena. 


(2) A resident of the county in which the deposition is to be taken may 
be required to attend an examination only in the county wherein he resides or 
is employed or transacts his business in person. A nonresident of the county 
may be required to attend only in the county wherein he is served with a 
subpoena, or within 40 miles from the place of service, or at such other place 
as is fixed by an order of court, 


(e) SUBPOENA FOR A HEARING OR TRIAL. At the request of any party, 
subpoenas for attendance at a hearing or trial shall be issued by the clerk of the court 
in which the hearing or trial is held. A subpoena requiring the attendance of a witness 
at a hearing or trial may be served at any place within the state. 


(f) CONTEMPT. Failure by any person without adequate excuse to obey a sub- 
poena served upon him may be deemed a contempt of the court from which the subpoena 
issued. 


Comment: The federal rule is followed, except as follows: The words in the first 
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and second lines of paragraph (c) reading “the marshal, by his deputy”, 
are changed to “an officer authorized by law to serve process”, and the 
words “United States” in the last sentence of paragraph (c) are stricken, 
and in lieu thereof the words “state or any of its subdivisions or other 
governmental organizations” are substituted. 


In paragraph (d) (1), in the fourth and fifth lines, the words 
“district court for the district in which the deposition is to be taken” 
are stricken, and the words “circuit court of the county in which the 
deposition is to be taken” are substituted. 


At the end of the first sentence in paragraph (d) (1), after the word 
“therein” a new sentence is added, reading as follows: “The clerk of the 
court in which a case is pending shall issue subpoenas for witnesses 
whose depositions are to be taken in the county in which the case is 
pending”. 


Also, at the end of the last sentence of paragraph (d) (1), the words 
“issuing the subpoena” are added. 


In paragraph (d) (2) the word “district” is changed to “county” 
in two places. 


In paragraph (e) (1) the (1) is stricken, and in the third line the 
words “district court for the district” are stricken and the word “court” 
substituted. At the end of the first clause of the second sentence the 
word “district” is changed to “state” and the remainder of the sentence 
and paragraph (2) are stricken. 


RULE 46. EXCEPTIONS UNNECESSARY. 


Formal exceptions to rulings or orders of the court are unnecessary; but for all pur- 
poses for which an exception has heretofore been necessary it is sufficient that a party, 
at the time the ruling or order of the court is made or sought, makes known to the court 
the action which he desires the court to take or his objection to the action of the court 
and his grounds therefor; and, if a party has no opportunity to object to a ruling or 
order at the time it is made, the absence of an objection does not thereafter prejudice him. 


RULE 47. JURORS. 


(a) EXAMINATION OF JURORS. The court may permit the parties or their 
attorneys to conduct the examination of prospective jurors or may itself conduct the 
examination. In the latter event, the court shall permit the parties or their atorneys to 
supplement the examination by such further inquiry as it deems proper or shall itself 


submit to the prospective jurors such additional questions of the parties or their attorneys 
as it deems proper. 


(b) ALTERNATE JURORS. The court may direct that one or two jurors in 
addition to the regular panel be called and impanelled to sit as alternate jurors, Alter- 
nate jurors in the order in which they are called shall replace jurors who, prior to the 
time the jury retires to consider its verdict, become unable or disqualified to perform 
their duties. Alternate jurors shall be drawn in the same manner, shall have the same 
qualifications, shall be subject to the same examination and challenges, shall take the 
same oath, and shall have the same functions, powers, facilities, and privileges as the 
principal jurors. An alternate juror who does not replace a principal juror shall be 
discharged after the jury retires to consider its verdict. If one or two alternate jurors 
are called, each party is entitled to one peremptory challenge in addition to those other- 
wise allowed by law. The additional peremptory challenge may be used only against 
an alternate juror, and the other peremptory challenges allowed by law shall not be used 

against the alternates. 


Comment: Chapter 19030 of the 1939 Laws of Florida as to alternate jurors does 
not conflict with this rule. 


RULE 48. JURIES OF LESS THAN SIX — MAJORITY VERDICT. 


The parties may stipulate that the jury shall consist of any number less than six or 
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that a verdict or a finding of a stated majority of the jurors shall be taken as the verdict 
or finding of the jury. 


Comment: The word “Twelve” is changed to “Six” in the caption and also in this 
rule. Section 4361 C. G. L. provides for six jurors instead of twelve. 


RULE 49. SPECIAL VERDICTS AND INTERROGATORIES. 


(a) SPECIAL VERDICTS. The court may require a jury to return only a 
special verdict in the form of a special written finding upon each issue of fact. In that 
event the court may submit to the jury written questions susceptible of categorical or 
other brief answer or may submit written forms of the several special findings which 
might properly be made under the pleadings and evidence; or it may use such other 
method of submitting the issues and requiring the written findings thereon as it deems 
most appropriate. The court shall give to the jury such explanation and instruction 
concerning the matter thus submitted as may be necessary to enable the jury to make 
its findings upon each issue, If in so doing the court omits any issue of fact raised by 
the pleadings or by the evidence, each party waives his right to a trial by jury of the 
issue so omitted unless before the jury retires he demands its submission to the jury. 
As to an issue omitted without such demand the court may make a finding; or, if it fails 


to do so, it shall be deemed to have made a finding in accord with the judgment on the 
special verdict. 


(b) GENERAL VERDICT ACCOMPANIED BY ANSWER TO INTERROGA- 
TORIES. The court may submit to the jury, together with appropriate forms for a 
general verdict, written interrogatories upon one or more issues of fact the decision of 
which is necessary to a verdict. The court shall give such explanation or instruction as 
may be necessary to enable the jury both to make answers to the interrogatories and to 
render a general verdict, and the court shall direct the jury both to make written answers 
and to render a general verdict. When the general verdict and the answers are harmoni- 
ous, the court shall direct the entry of the appropriate judgment upon the verdict and 
answers. When the answers are consistent with each other but one or more is inconsistent 
with the general verdict, the court may direct the entry of judgment in accordance with 
the answers, notwithstanding the general verdict, or may return the jury for further 
consideration of its answers and verdict, or may order a new trial. When the answers are 
inconsistent with each other and one or more is likewise inconsistent with the general 
verdict, the court shall not direct the entry of judgment but may return the jury for 
further consideration of its answers and verdict or may order a new trial. 


RULE 50. MOTION FOR A DIRECTED VERDICT. 


(a) WHEN MADE: EFFECT. A party who moves for a directed verdict at 
the close of the evidence offered by an opponent may offer evidence in the event that 
the motion is not granted, without having reserved the right so to do and to the same 
extent as if the motion had not been made. A motion for a directed verdict which is not 
granted is not a waiver of trial by jury even though all parties to the action have moved 


for directed verdicts, A motion for a directed verdict shall state the specifie grounds 
therefor. 


(b) RESERVATION OF DECISION ON MOTION. Whenever a motion for a 
directed verdict made at the close of all the evidence is denied or for any reason is not 
granted, the court is deemed to have submitted the action to the jury subject to a later 
determination of the legal questions raised by the motion. Within ten days after the 
reception of a verdict, a party who has moved for a directed verdict may move to have the 
verdict and any judgment entered thereon set aside and to have judgment entered in 
aceordance with his motion for a directed verdict; or if a verdiet was not returned such 
party, within ten days after the jury has been discharged, may move for judgment in 
accordance with his motion for a directed verdict. A motion for a new trial may be 
joined with this motion, or a new trial may be prayed for in the alternative. If a verdict 
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was returned, the court may allow the judgment to stand or may reopen the judgment and 
either order a new trial or direct the entry of judgment as if the requested verdict had 
been directed. If no verdict was returned, the court may direct the entry of judgment 
as if the requested verdict had been directed or may order a new trial. 


Comment: Under section 4497 C. G. L. motions for new trial must be made within 
four days; under the Chancery Act, section 70, petitions for rehearing 
must be filed within 20 days after decree is recorded; under Supreme 
Court Rule 25, petition for rehearing in the Supreme Court of Florida 
must be filed within 15 days. Since proceedings in law and in equity 
are the same under the federal rules, the committee adopted the ten- 
day period both for motions for new trial and for rehearings. 


RULE 51. INSTRUCTIONS TO JURY: OBJECTION. 


At the close of the evidence or at such earlier time during the trial as the court 
reasonably directs, any party may file written requests that the court instruct the jury 
on the law as set forth in the requests. The court shall inform counsel of its proposed 
action upon the requests prior to their arguinents to the jury, but the court shall instruet 
the jury after the arguments are completed. No party may assign as error the giving 
or the failure to give an instruction unless he objects thereto before the jury retires to 
consider its verdict, stating distinctly the matter to which he objects and the grounds of 
his objection. Opportunity shall be given to make the objection out of the hearing of 
the jury. 


RULE 52. FINDINGS BY THE COURT. 


(a) EFFECT. In all actions tried upon the facts without a jury, the court shall 
find the facts specially and state separately its conclusions of law thereon and direet 
the entry of the appropriate judgment; and in granting or refusing interlocutory in- 
junctions the court shall similarly set forth the findings of fact and conclusions of law 
which constitute the grounds of its action. Requests for findings are not necessary for 
purposes of review. Findings of fact shall not be set aside unless clearly erroneous, and 
due regard shall be given to the opportunity of the trial court to judge of the credibility 
of the witnesses. The findings of a master, to the extent that the court adopts them, 
shall be considered as the findings of the court. 


(b) AMENDMENT. Upon motion of a party made not later than ten days after 
entry of judgment the court may amend its findings or make additional findings and 
may amend the judgment accordingly. The motion may be made with a motion for a 
new trial pursuant to Rule 59. When findings of fact are made in actions tried by the 
court without a jury, the question of the sufficiency of the evidence to support the 
findings may thereafter be raised whether or not the party raising the question has made 


in the trial court an objection to such findings or has made a motion to amend them or 
a motion for judgment. 


Comment: The word “district” in the second line from the end of paragraph (b) 
of the federal rule is changed to “trial”. 


RULE 53. MASTERS. 


(a) APPOINTMENT AND COMPENSATION. The court in which any action 
ix pending may appoint a special master therein, As used in these rules the word 
“master” ineludes a referee, an auditor, and an examiner. The compensation to be allowed 
to a master shall be fixed by the court, and shall be charged upon such of the parties 
or paid out of any fund or subject matter of the action, which is in the custody and con- 
trol of the court as the court may direct. The master shall not retain his report as 
security for his compensation; but, when the party ordered to pay the compensation 
allowed by the court does not pay it after notice and within the time prescribed by the 
court, the master is entitled to a writ of execution against the delinquent party. 


(b) REFERENCE. A reference to a master shall be the exception and not the 
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rule. In actions to be tried by a jury, a reference shall be made only when the issues 
are complicated; in actions to be tried without a jury, save in matters of account, a 


reference shall be made only upon a showing that some exceptional condition requires it. 


(c) POWERS. The order of reference to the master may specify or limit his 
powers and may direct him to report only upon particular issues or to do or perform 
particular acts or to receive and report evidence only and may fix the time and place for 
beginning and closing the hearings and for the filing of the master’s report. Subject 
to the specifications and limitations stated in the order, the master has and shall exercise 
the power to regulate all proceedings in every hearing before him and to do all aets and 
take all measures necessary or proper for the efficient performance of his duties under 
the order. He may require the production before him of evidence upon all matters 
embraced in the reference, including the production of all hooks, papers, vouchers, docu- 
ments, and writings applicable thereto. He may rule upon the admissibility of evidence 
unless otherwise directed by the order of reference and has the authority to put witnesses 
on oath and may himself examine them and may eall the parties to the action and examine 
upon oath, When a party so requests, the master shall make a record of the evidence 
offered and excluded in the same manner and subject to the same limitations as provided 
in Rule 43 (¢) for a court sitting without a jury. 


(d) PROCEEDINGS. 


(1) Meetings. When a reference is made, the clerk shall forthwith 
furnish the master with a copy of the order of reference. Upon receipt 
thereof unless the order of reference otherwise provides, the master 
shall forthwith set a time and place for the first meeting of the parties or 
their attorneys to be held within 20 days after the date of the order of ref- 
erence and shall notify the parties or their attorneys. It is the duty of the 
master to proceed with all reasonable diligence. Either party, on notice to the 
parties and master, may apply to the court for an order requiring the master 
to speed the proceedings and to make his report. If a party fails to appear 
at the time and place appointed, the master may proceed ex parte or, in his 
discretion, adjourn the proceedings to a future day, giving notice to the absent 
party of the adjournment. 


(2) Witnesses. The parties may procure the attendance of witnesses 
before the master by the issuance and service of subpoenas as provided in Rule 
45. If without adequate excuse a witness fails to appear or give evidence, he 
may be punished as for a contempt and be subjected to the consequences, 
penalties, and remedies provided in Rules 37 and 45, 


(3) Statement of Accounts. When matters of accounting are in issue 
before the master, he may prescribe the form in which the accounts shall be 
submitted and in any proper case may require or receive in evidence a state- 
ment by a certified public accountant who is called as a witness. Upon ob- 
jection of a party to any of the items thus submitted or upon a showing that 
the form of statement is insufficient, the master may require a different form 
of statement to be furnished, or the accounts or specific items thereof to be 
proved by oral examination of the accounting parties or upon written inter- 
rogatories or in such other manner as he directs. 


(e) REPORT. 


(1) Contents and Filing. The master shall prepare a report upon 
the matters submitted to him by the order of reference and, if required 
to make findings of fact and conclusions of law, he shall set them forth in the 
report. He shall file the report with the clerk of the court and, in an act‘on 
to be tried without a jury, unless otherwise directed by the order of reference, 
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shall file with it a transcript of the proceedings and of the evidence and the 
original exhibits. The clerk shall forthwith mail to all parties notice of the 
filing. 


(2) In Non-Jury Actions. In an action to be tried without a jury the 
court shall accept the master’s findings of fact unless clearly erroneous. Within 
ten days after being served with notice of the filing of the report any party 
may serve written objections thereto upon the other parties. Application to 
the court for action upon the report and upon objections thereto shall be by 
motion and upon notice as prescribed in Rule 6 (d). The court after hearing 
may adopt the report, or may modify it, or may reject it in whole or in part, 
or may receive further evidence, or may recommit it with instructions. 


(3) In Jury Actions. In an action to be tried by a jury the master shall 
not be directed to report the evidence. His findings upon the issues submitted 
to him are admissible as evidence of the matters found and may be read to the 
jury, subject to the ruling of the court upon any objections in point of law 
which may be made to the report. 


(4) Stipulation as to Findings. The effect of a master’s report is the 
same whether or not the parties have consented to the reference; but, when the 
parties stipulate that a master’s findings of fact shall be final, only questions 
of law arising upon the report shall thereafter be considered. 


(5) Draft Report. Before filing his report a master may submit a draft 

thereof to counsel for all parties for the purpose of receiving their suggestions. 
Comment: In paragraph (a) that part of the first sentence of the federal rule 
reading: “Each district court with the concurrence of a majority of all 


the judges thereof may appoint one or more standing masters for its 
district, and” is deleted. 


VI. JUDGMENT 


RULE 54. JUDGMENTS; COSTS. 


(a) DEFINITION; FORM. “Judgment” as used in these rules includes a decree 
and any order from which an appeal lies, A judgment shall not contain a recital of 
pleadings, the report of a master, or the record of prior proceedings. 


(b) JUDGMENT AT VARIOUS STAGES. When more than one claim for relief 
is presented in an action, the court at any stage, upon a determination of the issues 
material to a particular claim and all counterclaims arising out of the transaction or 
occurrence which is the subject matter of the claim, may enter a judgment disposing of 
such claim. The judgment shall terminate the action with respect to the claim so disposed 
of, and the action shall proceed as to the remaining claims. In ease a separate judgment 
is so entered, the court by order may stay its enforcement until the entering of a subse- 
quent judgment or judgments and may prescribe such conditions as are necessary to 
secure the benefit thereof to the party in whose favor the judgment is entered. 


(ce) DEMAND FOR JUDGMENT. A judgment by default shall not be different 
in kind from or exceed in amount that prayed for in the demand for judgment. Exeept 
as to a party against whom a judgment is entered by default, every final judgment shall 
grant the relief to which the party in whose favor it is rendered is entitled, even if the 
party has not demanded such relief in his pleadings. 


(d) COSTS. Except when express provision therefor is made either in a statute 
of the State of Florida, or in these rules, costs shall be allowed as of court to the pre- 
vailing party unless the court otherwise directs. Costs may be taxed by the clerk on one 
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day’s notice. On motion served within five days thereafter, the action of the clerk may 
be reviewed by the court. 


Comment: In the second line of paragraph (d) of the federal rule the words “of the 
United States” are changed to “of the State of Florida’. The words in the 
third, fourth, and fifth lines from the bottom of the paragraph (d), 
reading “but costs against the United States, its officers, and agencies 
shall be imposed only to the extent permitted by law” are deleted. 


RULE 55. DEFAULT. 


(a) ENTRY. When a party against whom a judgment for affirmative relief is 
sought has failed to plead or otherwise defend as provided by these rules and that fact 
is made to appear by affidavit or otherwise, the clerk shall enter his default. 


(b) JUDGMENT. Judgment by default may be entered as follows: 


(1) By the Clerk. When the plaintiff’s claim against a defendant is 
for a sum certain or for a sum which can by computation be made certain, the 
clerk upon request of the plaintiff and upon affidavit of the amount due shall 
enter judgment for that amount and costs against the defendant, if he has been 


defaulted for failure to appear and if he is not an infant or incompetent 
person. 


(2) By the Court. In all other cases the party entitled to a judgment 
by default shall apply to the court therefor; but no judgment by default shall 
be entered against an infant or incompetent person unless represented in the 
action by a general guardian, committee, conservator, or other such repre- 
sentative who has appeared therein. If the party against whom judgment by 
default is sought has appeared in the action, he (or, if appearing by repre- 
sentative, his representative) shall be served with written notice of the applica- 
tion for judgment at least three days prior to the hearing on such application. 
If, in order to enable the court to enter judgment or to earry it into effect, 
it is necessary to take an account or to determine the amount of damages or 
to establish the truth of any averment by evidence or to make an investigation 
of any other matter, the court may conduct such hearings or order such 
references as it deems necessary and proper and shall accord a right of trial 


by jury to the parties when and as required by any statute of the State of 
Florida. 


(c) SETTING ASIDE DEFAULT. For good cause shown the court may set 


aside an entry of default and, if a judgment by default has been entered, may likewise 
set it aside in accordance with Rule 60 (b). 


(d) PLAINTIFFS, COUNTERCLAIMANTS, CROSS-CLAIMANTS. The pro- 
visions of this rule apply whether the party entitled to the judgment by default is a 
plaintiff, a third-party plaintiff, or a party who has pleaded a cross-claim or counter- 
claim. In all eases a judgment by default is subject to the limitations of Rule 54 (e). 


Comment: At the end of paragraph (b) (2) of the federal rule the words “United 
States” are changegd to “State of Florida”. 


Paragraph (e), pertaining to judgments by default against the 
United States or officer or agency thereof, is deleted. 


RULE 56. SUMMARY JUDGMENT. 


(a) FOR CLAIMANT. A party seeking to recover upon a claim, counterclair, 
or cross-claim, or to obtain a declaratory judgment may, at any time after the pleading 
in answer thereto has been served, move with or without supporting affidavits for a sum- 
mary judgment in his favor upon all or any part thereof. 


(b) FOR DEFENDING PARTY. A party against whom a claim, counterclaim, 
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or cross-claim is asserted or a declaratory judgment is sought may, at any time, move 
with or without supporting affidavits for a summary judgment in his favor as to all 
or any part thereof. 


(¢) MOTION AND PROCEEDINGS THEREON. The motion shall be served at 
least ten days before the time specified for the hearing. The adverse party prior to the 
day of hearing may serve opposing affidavits, The judgment sought shall be rendered 
forthwith if the pleadings, depositions, and admissions on file, together with the affi- 
davits, if any, show that, except as to the amount of damages, there is no genuine issue 
as to any material fact and that the moving party is entitled to a judgment as a matter 
of law. 


(d) CASE NOT FULLY ADJUDICATED ON MOTION. If on motion under this 
rule judgment is not rendered upon the whole case or for all the relief asked and a trial 
is necessary, the court at the hearing of the motion, by examining the pleadings and the 
evidence before it and by interrogating counsel, shall if practicable ascertain what 
material facts exist without substantial controversy and what material facts are actually 
and in good faith controverted. It shall thereupon make an order specifying the facts 
that appear without substantial controversy, including the extent to which the amount 
of damages or other relief is not in controversy, and directing such further proceedings 
in the action as are just. Upon the trial of the action the facets so specified shall be 
deemed established, and the trial shall be conducted accordingly. 


(e) FORM OF AFFIDAVITS; FURTHER TESTIMONY. Supporting and op- 
posing affidavits shall be made on personal knowledge, shall set forth such facts as 
would be admissible in evidence, and shall show affirmatively that the affiant is compe- 
tent to testify to the matters stated therein. Sworn or certified copies of all papers or 
parts thereof referred to in an affidavit shall be attached thereto or served therewith. 
The court may permit affidavits to be supplemented or opposed by depositions or by 
further affidavits. 


(f) WHEN AFFIDAVITS ARE UNAVAILABLE. Should it appear from the 
affidavits of a party opposing the motion that he cannot for reasons stated present by 
affidavit facts essential to justify his opposition, the court may refuse the application 
for judgment or may order a continuance to permit affidavits to be obtained or deposi- 
tions to be taken or discovery to be had or may make such other order as is just, 


(g) AFFIDAVITS MADE IN BAD FAITH. Should it appear to the satisfaction 
of the court at any time that any of the affidavits presented pursuant to this rule are 
presented in bad faith or solely for the purpose of delay, the court shall forthwith order 
the party employing them to pay to the other party the amount of the reasonable expenses 
which the filing of the affidavits caused him to incur, including reasonable attorney’s 
fees, and any offending party or attorney may be adjudged guilty of contempt. 


RULE 57. DECLARATORY JUDGMENTS. 


The procedure for obtaining a declaratory judgment pursuant to Chapter 7857, Acts 
of 1919, shall be in accordance with these rules. The existence of another adequate 
remedy does not preclude a judgment for declaratory relief in cases where it is appro- 
priate. The court may order a speedy hearing of an action for a declaratory judgment 
and may advanee it on the caiendar. 


Comment: The words in the third line of the federal rule beginning “Section 274 
(d) of the Judicial Code” and ending with the words “in the manner 
provided in Rules 38 and 39” are deleted, and the words “Chapter 7857, 
Acts of 1919, shall be in accordance with these rules” are substituted. 


Section 4954 C. G. L. authorizes the Supreme Court of Florida to 
prescribe rules pertaining to declaratory decrees. 
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RULE 58. ENTRY OF JUDGMENT. 


Unless the court otherwise directs, judgment upon the verdiet of a jury shall be 
entered forthwith by the clerk; but the court shall direct the appropriate judgment to be 
entered upon a special verdict or upon a general verdict accompanied by answers to 
interrogatories returned by a jury pursuant to Rule 49. When the court directs the 
entry of a judgment that a party recover only money or costs or that there be no reeov- 
ery, the clerk shall enter judgment forthwith upon receipt by bim of the direction; but, 
when the court directs entry of judgment for other relief, the judge shall promptly settle 
or approve the form of the judgment and direct that it be entered by the clerk. The 
notation of a judgment in the civil docket as provided by Rule 79 (a) constitutes the 
entry of the judgment; and the judgment is not effective before such entry. 


RULE 59. NEW TRIALS. 


(a) GROUNDS. A new trial may be granted to all or any of the parties and on 
all or part of the issues (1) in an action in which there has been a trial by jury, for any 
of the reasons for which new trials have heretofore been granted, and (2) in an action 
tried without a jury, for any of the reasons for which rehearings have heretofore been 
granted in suits in equity. On a motion for a new trial in an action tried without a jury, 
the court may open the judgment if one has been entered, take additional testimony, 
amend findings of fact and conclusions of law or make new findings and conclusions, and 
direct the entry of a new judgment, 


(b) TIME FOR MOTION. A motion for a new trial shall be served not later 
than ten days after the entry of the judgment, except that a motion for a new trial on 
the ground of newly discovered evidence may be made after the expiration of such 
period and before the expiration of the time for appeal, with leave of court obtained on 
notice and hearing and on a showing of due diligence. 


(c) TIME FOR SERVING AFFIDAVITS. When a motion for new trial is 
based upon affidavits, they shall be served with the motion. The opposing party has 
ten days after such service within which to serve opposing affidavits, which period may 
be extended for an additional period not exceeding 20 days either by the court for good 
cause shown or by the parties by written stipulation. The court may permit reply 
affidavits. 


(d) ON INITIATIVE OF COURT. Not later than ten days after entry of judg- 


ment the court of its own initiative may order a new trial for any reason for which it 


might have granted a new trial on motion of a party, and in the order shall specify the 
grounds therefor. 


Comment: The words in paragraph (a) reading “in actions at law in the courts of 
the United States” and the words at the end of the first sentence read- 
ing “in the courts of the United States” are deleted. 


See also comment under Rule 50. 
RULE 60. RELIEF FROM JUDGMENT OR ORDER. 


(a) CLERICAL MISTAKES. Clerical mistakes in judgments, orders, or other 
parts of the record and errors therein arising from oversight or omission may be cor- 
rected by the court at any time of its own initiative or on the motion of any party and 
after such notice, if any, as the court orders. 


(b) MISTAKE; INADVERTANCE; SURPRISE; EXCUSABLE NEGLECT. 
On motion the court, upon such terms as are just, may relieve a party or his legal repre- 
sentative from a judgment, order, or proceeding taken against him through his mistake, 
inadvertence, surprise, or excusable neglect. The motion shall be made within a reasonable 
time, but in no case exceeding two months after such judgment, order, or proceeding 
was taken. A motion under this subdivision does not affect the finality of a judgment 
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or suspend its operation. This rule does not limit the power of a court (1) to entertain 
an action to relieve a party from a judgment, order, or proceeding, or (2) to set aside, 
as provided by law, a judgment obtained against a defendant not actually personally 
notified. 


Comment: In paragraph (b) of the federal rule the words “within one year, as pro- 
vided in Section 57 of the Judicial Code, U. S. C., Title 28, sec. 118” are 
changed to read: “as provided by law”. The words “six months” are 
changed to read “two months”, 


RULE 61. HARMLESS ERROR. 


No error in either the admission or the exclusion of evidence and no error or defect 
in any ruling or order or in anything done or omitted by the court or by any of the 
parties is ground for granting a new trial or for setting aside a verdict or for vacating, 
modifying, or otherwise disturbing a judgment or order, unless refusal to take such 
action appears to the court inconsistent with substantial justice. The court at every 
stage of the proceeding must disregard any error or defect in the proceeding which does 
not affect the substantial rights of the parties. 


Comment: This rule is the substance of section 4499 of C. G. L. 


RULE 62. STAY OF PROCEEDINGS TO ENFORCE A JUDGMENT. 


(a) AUTOMATIC STAY; EXCEPTIONS — INJUNCTIONS, RECEIVER- 
SHIPS. Except as stated herein, no execution shall issue upon a judgment, nor shall 
proceedings be taken for its enforcement until the expiration of ten days after its entry. 
Unless otherwise ordered by the court, an interlocutory or final judgment in an action for 
an injunction or in a receivership action, shall not be stayed during the period after its 
entry and until an appeal is taken or during the pendency of an appeal. The provisions 
of subdivision (¢) of this rule govern the suspending, modifying, restoring, or granting 
of an injunction during the pendency of an appeal. 


(b) STAY ON MOTION FOR NEW TRIAL OR FOR JUDGMENT. In its dis- 
cretion and on such conditions for the security of the adverse party as are proper, the 
court may stay the execution of or any proceedings to enforce a judgment pending the 
disposition of a motion for a new trial made pursuant to Rule 59, or of a motion for 
relief from a judgment or order made jursuant to Rule 60, or of a motion for judgment 
in accordance with a motion for a directed verdict made pursuant to Rule 50, or of a 


motion for amendment to the findings or for additional findings made pursuant to 
Rule 52 (b). 


(c) INJUNCTION PENDING APPEAL. When an appeal is taken from an inter- 
locutory or final judgment granting, dissolving, or denying an injunction, the court in 
its discretion may suspend, modify, restore, or grant an injunction during the pendency 
of the appeal upon such terms as to bond or otherwise as it considers proper for the 
security of the rights of the adverse party. 


(d) STAY UPON APPEAL. When an appeal is taken, the appellant by giving 
a supersedeas bond may obtain a stay subject to the exceptions contained in subdivision 
(a) of this rule. The bond may be given at or after the time of filing the notice of 
appeal or of procuring the order allowing the appeal, as the case may be. The stay is 
effective when the supersedeas bond is approved by the court. 


(e) STAY IN FAVOR OF THE STATE OR GOVERNMENTAL AGENCY 
THEREOF. When an appeal is taken by the State of Florida or by any county, muni- 
cipality, board of public instruction, or any constitutional officer, and the operation or 
enforcement of the judgment is stayed, no bond, obligation, or other security shall be 
required from the appellant. 


(f) POWER OF APPELLATE COURT NOT LIMITED. The provisions in this 
rule do not limit any power of an appellate court or of a judge or justice thereof to 
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stay proceedings during the pendency of an appeal or to suspend, modify, restore, or 
grant an injunction during the pendency of an appeal or to make any order appropriate 
to preserve the status quo or the effectiveness of the judgment subsequently to be entered. 


Comment: The federal rule is changed in the following respects: 


In the title to paragraph (a) the words “AND PATENT ACCOUNT- 
INGS” are deleted. 


Also, in paragraph (a), in the seventh, eighth, and ninth lines, the 
words “or a judgment or order directing an accounting in an action for 
infringement of letters patent” are deleted. 


The last sentence cf paragraph (c), pertaining to judgments rend- 
ered by three district judges, is deleted. 


From paragraph (e) the words “United States or an officer or agency 
thereof or by direction of any department of the Government of the 
United States” are deleted, and the words “State of Florida or by any 
county, municipality, board of public instruction, or any constitutional 
officer” are substituted. Also, in the title to paragraph (e), the words 
“United States” are deleted and the word “state” substituted, and the 
word “governmental” inserted after the word “or”. 


Paragraph (f) is stricken and paragraph (g) is made paragraph (f), 
and the last six lines, pertaining to the U. S. Judicial Code, are stricken. 


RULE 63. DISABILITY OF A JUDGE. 


If by reason of death, sickness, or other disability, a judge before whom an action 
has been tried is unable to perform the duties to be performed by the court under these 
rules after a verdict is returned or findings of fact and conclusions of law are filed, then 
any other judge regularly sitting in or assigned to the court in which the action was 
tried may perform those duties; but if such other judge is satisfied that he eannot per- 
form those duties because he did not preside at the trial or for any other reason, he may 
in his diseretion grant a new trial. 


VII. PROVISIONAL AND FINAL REMEDIES 
AND SPECIAL PROCEEDINGS 


RULE 64. SEIZURE OF PERSON OR PROPERTY. 


At the commencement of and during the course of an action, all remedies providing 
for seizure of person or property for the purpose of securing satisfaction of the judg- 
ment ultimately to be entered in the action are available under the circumstances and in 
the manner provided by the law of the State of Florida. The remedies thus available 
inelude arrest, attachment, garnishment, replevin, sequestration, and other corresponding 
or equivalent remedies, however designated and regardless or whether the remedy is 
ancillary to an action or must be obtained by an independent action. 


Comment: The words “of Florida” are inserted after the word “state” in the 
seventh line, and the words following the word “state”, pertaining to 
United States procedure and continuing to the words “these rules” in 
the seventh line from the bottom of the paragraph, are deleted. Also, 
the words “by state procedure” in the second line from the bottom of 
the rule are omitted. 


RULE 65. INJUNCTIONS. 


(a) PRELIMINARY; NOTICE. No preliminary injunction shall be issued with- 
out notice to the adverse party. 


(b) TEMPORARY RESTRAINING ORDER; NOTICE; HEARING; DURA- 
TION. No temporary restraining order shall be granted without notice to the adverse 
party unless it clearly appears from specific facts shown by affidavit or by the verified 
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complaint that immediate and irreparable injury, loss, cr damage will result to the 
applicant before notice can be served and a hearing had thereon. Every temporary 
restraining order granted without notice shall be indorsed with the date and hour of 
issuance; shall be filed forthwith in the clerk’s office and entered of record; shall define 
the injury and state why it is irreparable and why the order was granted without notiee; 
and shall expire by its terms within such time after entry, not to exceed ten days, as 
the court fixes, unless within the time so fixed the order, for good cause shown, is 
extended for a like period or unless the party against whom the order is direeted con- 
sents that it may be extended for a longer period. The reasons for the extension shall 
be entered of record. In ease a temporary restraining order is granted without notice, 
the motion for a preliminary injunction shall be set down for hearing at the earliest 
possible time and takes precedence of all matters except older matters of the same 
character; and when the motion comes on for hearing the party who obtained the tempo- 
rary restraining order shall proceed with the application for a preliminary injunction 
and, if he does not do so, the court shall dissolve the temporary restraining order. On 
two days’ notice to the party who obtained the temporary restraining order without 
notice or on such shorter notice to that party as the court may prescribe, the adverse 
party may appear and move its dissolution or modification, and in that event the court 
shall proceed to hear and determine such motion as expeditiously as the ends of justice 
require, 


(ec) SECURITY. No restraining order or preliminary injunction shall issue except 
upon the giving of security by the applicant, in such sum as the court deems proper, for 
the payment of such costs and damages as may be incurred or suffered by any party 
who is found to have been wrongfully enjoined or restrained. 


(d) FORM AND SCOPE OF INJUNCTION OR RESTRAINING ORDER. Ev- 
ery order granting an injunction and every restraining order shall set forth the reasons 
for its issuance; shall be specifie in terms; shall describe in reasonable detail, and not 
by reference to the complaint or other document, the act or acts sought to be restrained ; 
and is binding only upon the parties to the action, their officers, agents, servants, em- 
ployees, and attorneys, and upon those persons in active concert or participation with 
them who receive actual notice of the order by personal service or otherwise. 


Comment: The last sentence of paragraph (c) reading “No such security shall be 
required of the United States or of an officer or agency thereof” is 
deleted. 


Paragraph (e), pertaining to certain acts of Congress, is likewise 
deleted. 


RULE 66. RECEIVERS. 


The practice in the administration of estates by receivers or by other similar officers 
appointed by the court shall be in accordance with the practice heretofore followed in 
the courts of the State of Florida, but all appeals in receivership proceedings are subject 
to these rules. 


Comment: The words in the fifth line reading “United States or as provided in 


rules promulgated by the district courts” are changed to read “State 
of Florida”. 


RULE 67. DEPOSIT IN COURT. 


In an act‘on in which any part of the relief sought is a judgment for a sum of 
money or the disposition of a sum of money or the disposition of any other thing 
rapable of delivery, a party, upon notice to every other party, and by leave of court, 
may deposit with the court all or any part of such sum or thing. Money paid into court 
under this rule shall be deposited and withdrawn in accordance with the provisions of 
Chapter 15996, Laws of Florida, 1933. 
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Comment: The last four lines of this rule, pertaining to federal statutes and pro- 
viding for the withdrawal of money deposited in court, are deleted, and 
the words “Chapter 15996, Laws of Florida, 1933” are added after the 
words “provisions of”. 


RULE 68. OFFER OF JUDGMENT. 


At any time more than ten days before the trial begins, a party defending against 
a claim may serve upon the adverse party an offer to allow judgment to be taken against 
him for the money or property or to the effeet specified in his offer, with costs then 
accrued. If within ten days after the service of the offer the adverse party serves written 
notice that the offer is accepted, either party may then file the offer and notice of aeceep- 
tance together with proof of service thereof, and thereupon the clerk shall enter judgment. 
If the offer is not so accepted, it shall be deemed withdrawn, and evidence thereof is not 
admissible. If the adverse party fails to obtain a judgment more favorable than that 
offered, he shall not recover costs in the court from the time of the offer but shall pay 
costs from that time, 


Comment: The words “district court” in the second line from the end of the 
Federal Rule are changed to “court”. 


RULE 69. EXECUTION. 


IN GENERAL. Process to enforce a judgment for the payment of money shall be* 
a writ of execution, unless the court directs otherwise. The procedure on exceution, in 
proceedings supplementary to and in aid of a judgment, and in proceedings on and in 
aid of execution, shall be in accordance with the practice and procedure of the State of 
Florida. In aid of the judgment or execution, the judgment ereditor or his successor in 
interest, when that interest appears of record, may examine any person, including the 
judgment debtor, in the manner provided in these rules for taking depositions or in the 
manner provided by Chapter 7842, Acts of 1919. 


Comment: The federal rule is changed as follows: The letter “(a)” preceding the 
first paragraph is deleted, and paragraph (b), pertaining to collectors 
of internal revenue and statutes of the United States, is also deleted. 
The word “state” in the seventh line of paragraph (a) is changed to 
“State of Florida’, and the words immediately following, “in which the 
district court is held, existing at the time the remedy is sought, except 
that any statute of the United States governs to the extent that it is 
applicable” are deleted. The words “the practice of the state in which 
the district court is held” are deleted, and the words “Chapter 7842, 
Acts of 1919” are substituted. 


RULE 70. JUDGMENT FOR SPECIFIC ACTS; VESTING TITLE. 


If a judgment directs a party to execute a conveyance of land or to deliver deeds 
or other documents or to perform any other specifie act and the party fails to comply 
within the time specified, the court may direct the act to be done at the cost of the dis- 
obedient party by some other person appointed by the court, and the act when so done has 
like effect as if done by the party. On application of the party entitled to performance, 
the clerk shall issue a writ of attachment or sequestration against the property of the 
disobedient party to compel obedience to the judgment. The court may also in proper 
cases adjudge the party in contempt. If real or personal property is within the district, 
the court in lieu of directing a conveyance thereof may enter a judgement divesting the 
title of any party and vesting it in others, and such judgment has the effect of a con- 
veyance exeeuted in due form of law. When any order or judgment is for the delivery 
of possession, the party in whose favor it is entered is entitled to a writ of execution 
or assistance upon application to the clerk. 


RULE 71. PROCESS IN BEHALF OF AND AGAINST PERSONS 
NOT PARTIES. 


When an order is made in favor of a person who is not a party to the action, he 
may enforce obedience to the order by the same process as if he were a party; and, when 
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obedience to an order may be lawfully enforced against a person who is not a party, he 
is liable to the same process for enforcing obedience to the order as if he were a party. 


IX. APPEALS 


RULE 72. APPEALS TO THE CIRCUIT COURT. 


(a) RIGHT OF APPEAL. Any final judgment of a civil court of record, or of 
a court of a justice of the peace, or of any other inferior court, as well as any final 
determination by a county judge of the rights of any party in any particular proceeding 
in probate or in any particular proceeding with reference to the estates and interests of 
minors, may be appealed to the circuit court, except as follows: 


(1) In every county in the state having a county court, appeals from 
courts of justices of the peace shall be to the county court, and this rule shall 
govern such appeals; provided that, at the option of appellant, such cases thus 
appealed may be tried de novo in the county court, in accordance with Article 
V, Section 18, of the Constitution of of Florida. 


(2) In appellate proceedings, by cert‘orari or otherwise, from any judg- 
ment or order of any of the administrative boards or commissions of the State 
of Florida, the proeedure shall be that preseribed by statute. 


(b) NOTICE OF APPEAL. A party may appeal from a final judgment of an 
inferior court by filing in the court from which the appeal is taken, within 30 days from 
the date of the entry of the judgment, a notice of appeal. The notice of appeal shall 
specify the parties taking the appeal, shall designate the judgment or part thereof 
appealed from, shall name the court to which the appeal is taken, and shall include a 
cone’se statement of the points upon which the appellant intends to rely. 


The notice of appeal shall be served upon all parties who have appeared in the 
particular proceedings in the trial court, or upon their attorneys of record, and the 
affidavit of service or written acknowledgement thereof shall be considered a part of the 
notice. Such service shall be made before the notice of appeal is filed, or within such 
reasonable time thereafter as the judge from whose order the appeal is taken may allow. 


Upon application of any party to the appeal, the cireuit judge in whose court the 
appeal is pending shall set a date and a place for hearing the appeal. Such appeal 
shall be heard within 60 days from the date of the appeal unless such cireuit judge, 
because of the condition of his docket or other cause satisfactory to him, shall enlarge 
such time by an order entered either before or after the expiration of the 60 days. 
Such order shall be filed and recorded in the office of the clerk of the circuit court. 


Written notice of the hearing of the appeal shall be served at last 15 days before 
the hearing, unless such notice shall be waived by the interested parties. The hearing 
may be held at such place and at such time within the cireuit as the cireuit judge may 
determine. The filing of briefs shall be optional with attorneys, unless required by the 
cireuit judge. The notice of hearing, with proof or acceptance of service, shall be filed 
in the court where the appeal is pending. 


Before the hearing on the appeal, or before the hearing on a motion to dismiss, 
it shall be the duty of the judge of the trial court, or the clerk thereof, to deliver to the 
clerk of the cireuit court the complete original file in the ease, or such portions thereof 
as may be designated by the parties in writing, and to take a receipt therefor. The evi- 
dence introduced in the trial court may be shown by the transcript of the evidence, or by 
a statement of the evidence certified by the trial judge, or by an agreed statement of 
facts signed by the parties or their attorneys. 
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The orders of the cireuit judge upon the appeal shall be recorded in the office of 
the clerk of the cireuit court. The original file, together with the original recorded 
orders, shall be returned to the court from which the appeal was taken, but, in a probate 
matter or in a case involving the estates and interest of minors, the file and the orders 
shall be retained by the clerk of the cireuit court until the expiration of the time for 
taking an appeal to the Supreme Court of Florida, and, if such an appeal is taken, then 
until the completion of the record upon such appeal. 


(c) APPEALS TO CIRCUIT COURT AMENDABLE. Appellate proceedings 
shall be amendable, and no appeal shall be dismissed for any defect or omission not 
insisted upon by the adverse party. An order of dismissal because of an alleged defeet 
or omission shall give to the appellant a reasonable time in which to amend. If the 


amendment is not made in such reasonable time, the order of dismissal shall then become 
final, 


(d) DISMISSAL OF APPEALS TO CIRCUIT COURT. Any appeal taken to 
the circuit court may be dismissed by the cireuit court on the motion of any appellee, on 
five days’ notice to appellant, upon one or more of the following grounds: 


(1) That the appeal was not taken within the time limited for taking 
appeals. 


(2) That the said 60 day period for the hearing of the appeal, or the 
enlargement thereof if any was granted, has expired. 


(3) That such appeal, upon an inspection of the file, appears to have 
been taken against good faith or merely for delay. 


(e) NATURE OF APPEAL. An appeal shall be merely a step in the ease in 


the nature of a rehearing upon the existing record, with the exception stated in paragraph 
(a) (1) of this rule. 


(f) SUPERSEDEAS. Supersedeas upon appeal shall be governed by the pro- 
visions of Rule 73 (d), (e), and (f). 


Comment: Rule 72 of the federal rules deals with appeals from the district court 
to the Supreme Court of the United States. The foregoing rule takes 
the place of the federal rule. No assignments of error are necessary 
as the notice of appeal contains a concise statement of the points in- 
volved. “Et al” may be used in designating appellees. C. G. L. 4635. 


RULE 73. APPEALS TO THE SUPREME COURT OF FLORIDA. 


(a) WHEN PERMITTED. Appeals from final judgments of the cireuit courts 
and of the Court of Reeord in and for Escambia County, and from interlocutory orders 
of said courts granting, continuing, modifying, refusing, or dissolving an injunction, or 
refusing to dissolve or modify an injunction, or appointing a receiver, or refusing to 
appoint or discharge a receiver, or ordering or refusing to terminate a pending receiver- 
ship, or refusing to take appropriate steps to accomplish the purposes of the receiver- 
ship, may be taken to the Supreme Court of Florida, as prescribed in this rule. 


No appeal to the Supreme Court may be taken from a judgment entered by a county 
court, or by a cireuit court on an appeal from an inferior court, except that appeals 
may be taken from judgments entered by circuit courts on appeals from the judgments 
and orders of county judges in matters pertaining to their probate jurisdiction and to 
the management of the estates of infants, 


(b) HOW TAKEN—NOTICE OF APPEAL. Every appeal to the Supreme 
Court of Florida shall be taken within 60 days from the entry of the judgment or order 
appealed. The appeal to the Supreme Court is perfected when a notice of appeal is 
filed in the court from which the appeal is taken. The clerk of the court from which 
the appeal is taken shall record the notice of appeal. The notice of appeal shall specify 
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the parties taking the appeal, shall designate the judgment or part thereof appealed from, 
and shall name the court to which the appeal is taken. 


The failure of the appellant to take any of the further steps to secure the review of 
the judgment or order appealed from does not affect the validity of the appeal, but is 
ground only for such remedies as are specified in this rule, or, when no remedy is spe- 
cified, for such action as the Supreme Court deems appropriate, which may inelude the 
dismissal of the appeal. 


Comment: The Federal Rules do not prescribe the time for taking appeal, as the 
appellate period is prescribed by federal statute. The time prescribed 


in the Florida Rules reduces the time for taking appeals from six months 
to 60 days. 


The provision in paragraph (a) permitting appeals to the Supreme 
Court from judgments of the circuit courts on appeals from county courts 
pertaining to probate jurisdiction and the management of infants’ 
estates is taken from Article V, Section 5, of the Constitution. It would 
seem from our Constitution that the only method of reaching the 
Supreme Court from a judgment of the circuit court on appeal from an 
inferior court in other matters would be by certiorari. The same applies 
to a judgment of a county court on an appeal from a judgment of a 
justice of the peace. 


No assignments of error and no statement in the notice of appeal 
of the points involved are necessary as the Supreme Court requires the 
questions involved to be stated in the ge of appellant. “Et al” may 
be used in designating appellees. C. G. 4635. 


(c) CERTIORARI. 
(1) When Permitted. Review of final judgments of circuit courts and 


of county courts, not appealable under subdivision (a) of this rule, shall be 
by certiorari to the Supreme Court. 


(2) How Taken. Application for writ of certiorari shall be by petition 
which shall be accompanied by a certified transcript of the record of the pro- 
ceedings which the petitioner seeks to have reviewed, or so much thereof as is 
essential, Unless shown by opposing counsel to be necessary, no other record 
shall be required. The petition shall contain a concise statement of the case 
and the reasons relied on for granting the writ. It shall also be accompanied 
by a supporting brief prepared in compliance with the rules of the Supreme 
Court. A copy of the petition, transcript, and brief shall be furnished to 
respondent or his counsel before filing with the clerk of the Supreme Court. 
The respondent may file his brief in opposition to the writ within 20 days after 
he is furnished with a copy of petitioner’s brief. Unless further proceedings 
are ordered by the court, the cause shall then be finally disposed of without 
oral argument. 


Comment: Rule 73 (c) of the Federal Rules, providing for a $250.00 cost bond on 
appeal, is purely a federal court proceeding. It is deleted, and the above 
rule as to certiorari substituted. 


This rule as to certiorari was included so as to provide for judg- 
ments from which certiorari has heretofore been recognized. 

(d) SUPERSEDEAS BOND. Whenever an appellant entitled thereto desires a 
stay on appeal, he may present to the court for its approval a supersedeas bond which 
shall have such surety or sureties as the court requires. The bond shall be conditioned 
for the satisfaction of the judgment in full together with costs, interest, and damages 
for delay, if for any reason the appeal is dismissed or if the judgment is affirmed, and to 
satisfy in full such modification of the judgment and such costs, interest, and damages 
as the appellate court may adjudge and award. When the judgment is for the recovery 
of money not otherwise secured, the amount of the bond shall be fixed at such sum as 
will cover the whole amount of the judgment remaining unsatisfied, costs on the appeal, 
interest, and damages for delay, unless the court after notice and hearing and for good 
cause shown fixes a different amount or orders security other than the bond. When 
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the judgment determines the disposition of the property in controversy as in real aetions, 
replevin, and actions to foreclose mortgages, or when such property or the proceeds of 
such property or a bond for its value is in the eustody or control of the court, the amount 
ot the supersedeas bond shall be fixed at such sum only as will secure the amount re- 


covered for the use and detention of the property, the costs of the action, costs on appeal, 
interest, and damages for delay. 


Comment: Same as federal rule, except that the words “is in the custody of the 
marshal” and “when” are deleted. 


(e) FAILURE TO FILE OR INSUFFICIENCY OF BOND. If a supersedeas 
bond is not filed within the time specified, or if the bond filed is found insufficient, and 
if the action is not yet docketed with the appellate court, a bond may be filed at such 
time before the action is so docketed as may be fixed by the lower court. After the 


action is so docketed, application for leave to file a bond may be made only in the 
appellate court. 


Comment: Same as federal rule except that the words “bond on appeal or a” in the 
first line are stricken, as they refer to cost bonds in federal cases men- 
tioned in the comment under (c) above. The word “district” is changed 


to “lower”. 

(f) JUDGMENT AGAINST SURETY. By entering into a supersedeas bond 
given pursuant to subdivision (d) of this rule, the surety submits himself to the juris- 
diction of the court and irrevocably appoints the clerk of the court as his agent upon 
whom any papers affecting his liability on the bond may be served. His liability may 
be enforced on motion without the necessity of an independent action. The motion and 
such notice of the motion as the court prescribes may be served on the clerk of the 
court, who shall forthwith mail copies to the surety if his address is known. 


Comment: The words “an appeal or” in the first sentence are stricken and “a” 
is inserted in lieu thereof. 


The words “subdivisions (c) and” in the third line are stricken, and 
the word “subdivision” substituted. The parts stricken refer to bond 
on appeal mentioned in the comment under Rule 73 (c). 


(g) DOCKETING AND RECORD ON APPEAL. The record on appeal as pro- 
vided for in Rules 75 and 76 shall be filed with the Supreme Court and the action there 
docketed within 40 days from the date of the filing of the notice of appeal; except that, 
when more than one appeal is taken from the same judgment, the lower court may pre- 
scribe the time for filing and docketing, which in no event shall be less than 40 days from 
the date of the filing of the first notice of appeal. In all cases the lower court in its 
discretion and with or without motion or notice may extend the time for filing the 
record on appeal and docketing the action, if its order for extension is made before the 
expiration of the period for filing and docketing as originally prescribed or as extended 
by a previous order; but the lower court shall not extend the time to a day more than 
90 days from the date of the first notice of appeal. 


Comment: The federal rule is changed as follows: The word “district” in the 
seventh, tenth, and sixteenth lines is changed to “lower’. The word 


“appellate” in the third line is changed to “Supreme”. The words “filing 
of the” are inserted before the word “notice” in the fifth line, and in 
the ninth line the words “the filing” are added after the word “of”. 
In the sixth line the words “to the same appellate court” are deleted. 


RULE 74. JOINT OR SEVERAL APPEALS TO THE SUPREME 
COURT; SUMMONS AND SEVERANCE ABOLISHED. 


Parties interest jointly, severally, or otherwise in a judgment may join in an appeal 
therefrom; or, without summons and severance, any one or more of them may appeal 
separately or any two or more of them may join in an appeal. 


Comment: The words “or to a Circuit Court of Appeals” are deleted from the 
caption. 
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RULE 75. RECORD ON APPEAL TO THE SUPREME COURT OF 
FLORIDA. 


(a) DESIGNATION OF CONTENTS OF RECORD ON APPEAL. Promptly 
after an appeal to the Supreme Court of Florida is taken, the appellant shall serve 
upon the appellee and file with the court from which the appeal is taken a designation of 
the portions of the record, proceedings, and evidence to be contained in the record on 
appeal. Within ten days thereafter any other party to the appeal may serve and file 
a designation of additional portions of the record, proceedings, and evidence to be 
included. 


(b) TRANSCRIPT. If there is designated for inclusion any evidence or pro- 
ceedings at a trial or hearing which was stenographically reported, the appellant shall 
file with his designation a copy of the reporter’s transcript of the evidence or proceed- 
ings included in his designation. If the designation includes only part of the reporter’s 
traseript, the appellant shall file a copy of such additional parts thereof as the appellee 
may need to enable him to designate and file the parts he desires to have added, and if 
the appellant fails to do so the court on motion may require him to furnish the additional 
parts needed. The appellant need not file such copy if the reporter has already filed one. 


(c) FORM OF TESTIMONY. Testimony of witnesses designated for inclusion 
need not be in narrative form but may be in question and answer form. <A party may 
prepare and file with his designation a condensed statement in narrative form of all or 
part of the testimony, and any other party to the appeal, if dissatisfied with the narra- 
tive statement, may require testimony in question and answer form to be substituted for 
all or part thereof. 


(d) STATEMENT OF POINTS. If the appellant does not designate for inclusion 
the complete record and all the proceedings and evidence in the action, he shall serve with 
his designation a concise statement of the points on which he intends to rely on the appeal. 


(e) RECORD TO BE ABBREVIATED. All matter not essential to the decision 
of the questions presented by the appeal shall be omitted. Formal parts of all exhibits 
and more than one copy of any document shall be excluded. Documents shall be abridged 
by omitting all irrelevant and formal portions thereof. For any infraction of this rule 
or for the unnecessary substitution by one party of evidence in question and answer 
form for a fair narrative statement proposed by another, the appellate court may with- 
hold or impose costs as the circumstances of the case and discouragement of like conduct 
in the future may require; and costs may be imposed upon offending attorneys or parties. 


(f) STIPULATIONS AS TO RECORD. Instead of serving designations as above 
provided, the parties by written stipulation filed with the clerk of the court from which 
the appeal is taken may designate the parts of the record, proceedings, and evidence to 
be included in the record on appeal. 


(g) RECORD TO BE PREPARED BY CLERK—NECESSARY PARTS. The 
clerk of the court from which the appeal is taken, under his hand and the seal of the court, 
shall transmit to the appellate court a true copy of the matter designated by the parties, 
but shall always include, whether or not designated, copies of the following: the material 
pleadings without unnecessary duplication; the verdict or the findings of fact and con- 
clusions of law together with the direction for the entry of judgment thereon; in an action 
tried without a jury, the master’s report, if any; the opinion; the judgment or part 
thereof appealed from; the notice of appeal with date of filing; the designations or 
stipulations of the parties as te matter to be included in the record; and any statement 
by the appellant of the points on which he intends to rely. The matter so certified and 
transmitted constitutes the record on appeal. 


(h) POWER OF COURT TO CORRECT RECORD. It is not necessary for the 
record on appeal to be approved by the court from which the appeal is taken, or judge 
thereof, but, if any difference arises as to whether the record truly discloses what occurred 
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in the lower court, the difference shall be submitted to and settled by that court, and the 
record made to conform to the truth. If anything material to either party is omitted 
from the record on appeal by error or accident or is misstated therein, the parties by 
stipulation, or the lower court, either before or after the record is transmitted to the 
appellate court, or the appellate court, on a proper suggestion or of its own initiative, 
may direct that the omission or misstatement shall be corrected, and if necessary that a 
supplemental record shall be certified and transmitted by the clerk of the lower court. 


(i) ORDER AS TO ORIGINAL PAPERS OR EXHIBITS. Whenever the court 
from which the appeal is taken or the Supreme Court is of opinion that original papers 
or exhibits should be inspected by the appellate court or sent to the appellate court in 
lieu of copies, it may make such order therefor and for the satekeping, transportation, 
and return thereof as it deems proper. 


(j) RECORD FOR PRELIMINARY HEARING IN APPELLATE COURT. If, 
prior to the time the complete record on appeal is settled and certified as herein provided, 
a party desires to docket the appeal in order to make in the appellate court a motion for 
dismissal, for a stay pending appeal, for additional security on the supersedeas bond, or 
for any intermediate order, the clerk of the court from which the appeal is taken at his 
request shall certify and transmit to the appellate court a copy of such portion of the 
record or proceedings below as is needed for that purpose. 


(k) SEVERAL APPEALS. When more than one appeal is taken to the Supreme 
Court of Florida from the same judgment, a single record on appeal shall be prepared 
containing all the matter designated or agreed upon by the parties, without duplication. 


Comment: Paragraph (a) is the same as federal rule except that the words “circuit 
court of appeals” are changed to “the Supreme Court of Florida” in the 
caption, and in the second and third lines of paragraph (a) of the federal 
rule the words “a circuit court of appeals” are changed to “the Supreme 
Court of Florida”. In the fourth line the words “district court” are 
changed to “court from which the appeal is taken”. 


In paragraph (b) the words “two copies” appearing in the fourth 
and eighth lines are changed to “a copy”. The last sentence of para- 
graph (b), relating to furnishing a copy of the transcript to the appel- 
late court for printing the record, is stricken, and the following sentence 
substituted: “The appellant need not file such a copy if the reporter 
has already filed one”. 


In paragraph (f) the word “district” is stricken and the words 
“from which the appeal is taken” are inserted after the word “court”. 


In paragraph (g) the word “district” is stricken and the words 
“from which the appeal is taken” are inserted after the word “court”. 
The last sentence of paragraph (g) relating to printing the record is 
deleted. 


In paragraph (h) the word “district” in the third line is stricken, 
and the words “from which the appeal is taken” are inserted after the 
word “court”. The word “district” in the fifth and eleventh lines and 
in the last line is changed to “lower”. 


In paragraph (i) the word “district” in the first line is stricken and 
the words “from which the appeal is taken or the Supreme Court” 
inserted after the word “court”. 


In paragraph (j) the word “district” in the third line from the 
bottom is stricken and the words “from which the appeal is taken” 
inserted after the word “court”. The words “on the bond on appeal or” 
in the seventh line are also deleted. 


In paragraph (k) the words “same court” are changed to “Supreme 
Court of Florida”. 


Paragraph (1), relating to printing the record, is deleted. 
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RULE 76. RECORD ON APPEAL TO THE SUPREME COURT OF 
FLORIDA; AGREED STATEMENT. 


When the questions presented by an appeal to the Supreme Court of Florida can be 
determined without an examination of all the pleadings, evidence, and proceedings in the 
court below, the parties may prepare and sign a statement of the case showing how the 
questions arose and were decided in the lower court and setting forth only so many of the 
facts averred and proved or sought to be proved as are essential to a decision of the ques- 
tions by the appellate court. The statement shall include a copy of the judgment appealed 
from, a copy of the notice of appeal with its filing date, and a concise statement of the 
points to be relied on by the appellant. If the statement conforms to the ruth, it, together 
with such additions as the court may consider necessary fully to present the questions 
raised by the appeal, shall be approved by the lower court and shall then be certified to 
the appellate court as the record on appeal. 


Comment: The words “to a Circuit Court of Appeals” in the caption and in the 
first sentence are changed to read: “to the Supreme Court of Florida”. 
The word “district” in the eighth line and the next to the last line is 
changed to the word “lower”. 


X. COURTS AND CLERKS 


RULE 77. COURTS AND CLERKS. 


(a) COURTS ALWAYS OPEN. All courts shall be deemed always open for 
the purpose of filing any pleading or other proper paper, of issuing and returning 
mesne and final process, and of making and directing all interlocutory motions, orders 
and rules. 


(b) TRIALS AND HEARINGS; ORDERS IN CHAMBERS. All trials upon 
the merits shall be conducted in open court and so far as convenient in a regular court 
room. All other acts or proceedings may be done or conducted by a judge in chambers, 
without the attendance of the clerk or other court officials and at any place within the 
state; but no hearing, other than one ex parte, shall be conducted outside the geograph- 
ical jurisdiction of the court without the consent of all parties affected thereby. 


(ec) CLERK’S OFFICE AND ORDERS BY CLERK. The clerk’s office with 
the clerk or a deputy in attendance shall be open during business hours on all days except 
Sundays and legal holidays. All motions and applications in the clerk’s office for issuing 
mesne process, for issuing final process to enforce and execute judgments, for entering 
defaults or judgments by default, and for other proceedings which do not require allow- 
ance or order of the court are grantable of course by the clerk; but his action may be 
suspended or altered or rescinded by the court upon cause shown. 


(d) NOTICE OF ORDERS OR JUDGMENTS. Immediately upon the entry of 
an order or judgment the clerk shall serve a notice of the entry by mail in the manner 
provided for in Rule 5 upon every party affected thereby who is not in default for 
failure to appear and shall make a note in the docket of the mailing. Such mailing is 
sufficient notice for all purposes for which notice of the entry of an order is required 
by these rules; but any party may in addition serve a notice of such entry in the manner 
provided in Rule 5 for the service of papers. 


(e) COURTS WITHOUT CLERKS. Judges may perform all functions and 
duties of the clerks of their respective courts; and, in courts having no clerks, the judges 
shall perform the functions and dut‘es which these rules preseribe for clerks. 


Comment: The word “District” is stricken from the chapter caption and from the 
captions of Rule 77 and paragraph (a). The words “The district” in the 
first line of (a) are changed .to “All”. 
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In paragraph (b) the words “either within or without the district” 
are changed to read “within the state’. The word “district” in the 
second line from the bottom of paragraph (b) is changed to read 
“geographical jurisdiction of the court”. 


Paragraph (e), relating to courts without clerks, is new. 
RULE 78. MOTION DAY. 


Unless local conditions make it impracticable, each court shall establish regular times 
and places, at intervals sufficiently frequent for the prompt dispatch of business, at 
which motions requiring notice and hearing may be heard and disposed of; but the judge 
at any time or place and on such notice, if any, as he considers reasonable may make 
orders for the advacement, conduct, and hearing of actions. 


To expedite its business, the court may make provision by rule or order for the 
submission and determination of motions without oral hearing upon brief written state- 
ments of reasons in support and opposition. 


Comment: The word “district” in the first paragraph is deleted. 


RULE 79. BOOKS KEPT BY THE CLERK AND ENTRIES 
THEREIN. 


(a) CIVIL DOCKET. In lieu of the dockets heretofore kept, the clerk shall keep 
a book known as “civil docket” of such form and style as may be prescribed by the 
Supreme Court of Florida and shall enter therein each civil action to which these rules 
are made applicable, as well as all other civil proceedings. Civil actions and other civil 
proceedings shall be assigned consecutive file numbers. The file number shall be noted 
on the folio of the docket whereon the first entry of the action or proceeding is made. 
All papers filed with the clerk, all process issued and returns made thereon, all appear- 
ances, orders, verdicts, and judgments shall be noted chronologically in the eivil doeket 
on the folio assigned to the action or proceeding and shall be marked with its file num- 
ber, These notations shall be brief but shall show the nature of each paper filed or writ 
issued and the substance of each order or judgment of the court and of the returns show- 
ing execution of process. The notation of an order or judgment shall show the date the 
notation is made. When in an action trial by jury has been properly demanded or 
ordered, the clerk shall enter the word “jury” on the folio assigned to that action. 


(b) CIVIL ORDER BOOK. The clerk shall also keep a book for civil actions 
and eivil proceedings entitled “civil order book”, in which shall be kept in the sequence 
of their making exact copies of all orders and judgments. 


(c) INDICES; CALENDARS. Separate and suitable indices of the civil docket 
and of the civil order book shall be kept by the clerk under the direction of the court. 
There shall be prepared under the direction of the court calendars of all actions ready for 
trial, which shall distinguish “jury actions” from “court act‘ons”. 

Comment: This rule modeled after Federal Rule 79. It permits the Supreme Court 


of Florida to designate the form and style of the dockets to be kept. This 
is not in conflict with C. G. L. 4857. 


RULE 80. STENOGRAPHER; STENOGRAPHIC REPORT OR 
TRANSCRIPT AS EVIDENCE. 


(a) STENOGRAPHER. A court or master may direct that evidence be taken 
stenographically and may appoint a stenographer for that purpose. His fees shall be 
fixed by the court and may be taxed ultimately as costs, in the discretion of the court. 
The cost of a transeript shall be paid in the first instanee by the party ordering the 
transcript. 


(b) STENOGRAPHIC REPORT OR TRANSCRIPT AS EVIDENCE. When- 


ever the testimony of a witness at a trial or hearing which was stenographically reported 
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is admissible in evidence at a later trial, it may be proved by the transeript thereof duly 
certified by the person who reported the testimony. 

Comment: Paragraph (b) is deleted, and paragraph (c) becomes paragraph (b) in 
the Florida rule. Paragraph (b) of the federal rule provides for the 
appointment of one or more official court stenographers. This con- 
flicts with C. G. L. 4872, which permits the governor to appoint one 


official reporter. For this reason the committee thought best to omit 
paragraph (b) of Federal Rule 80. 


XI. GENERAL PROVISIONS 
RULE 81. APPLICABILITY IN GENERAL. 


These rules shall not apply to mandamus; prohibition; quo warranto; habeas corpus 
and other constitutional writs; nor to certiorari except as herein specifically provided; 
nor shall they apply to statutory proceedings relating to adoption of children; changing 
names of persons; removal of disabilities of married women and minors; restoration of 
lunaties; persons under disability and their estates; landlord ard tenant; forcible entry, 
unlawful entry, and unlawful detainer; eminent domain; validation of bonds; scire 
facias; reestablishment of lost papers and records; invalidation of tax assessments; 
guardianship, and bastardy; but these rules shall apply to appellate procedure in all 
such proceedings. In probate proceedings, only the rules relating to discovery, witnesses 
and witness subpoenas, exceptions, pre-trial procedure, and appeals shall govern. 

Comment: This rule is adapted from Federal Rule 81, and it is designed to pre- 


serve certain constitutional remedies as well as certain simplified 
statutory procedural methods in Florida. 


RULE 82. JURISDICTION AND VENUE UNAFFECTED. 
These rules shall not be construed to extend or limit the jurisdiction of any of the 
courts of Florida, or the venue of actions therein. 


Comment: The words “the district courts of the United States” are stricken, and 
the words “any of the courts of Florida” are substituted. 


RULE 83. REGULATION OF PRACTICE. 
In all matters not provided for by these rules, the courts may regulate their practice 
in any manner not inconsistent with these rules. 
Comment: Adapted from Federal Rule 83. 
RULE 84. FORMS. 
The forms contained in the Appendix of Forms to the Federal Rules of Civil Pro- 


cedure illustrate the simplicity and brevity of statement which these Florida Rules 
contemplate. 


Comment: Adapted from Federal Rule 84. 
RULE 85. TITLE. 


These rules may be known and cited as the Florida Rules of Civil Procedure. 


Comment: The word “Federal” is changed to “Florida”. 


RULE 86.EFFECTIVE DATE. 


These rules will take effect on January 1, 1941. They govern all proceedings in 
actions brought after they take effect and also all further proceedings in actions then 
pending, except to the extent that in the opinion of the court their application in a 
particular action pending when the rules take effect would not be feasible or would 
work injustice, in which event the former procedure applies, 

Comment: Same as federal rule, except as to effective date. 

(NOTE: Every attorney in Florida is requested to read these rules carefully and to sub- 


mit criticisms and suggestions to D. H. Redfearn, Chairman of the Florida State Bar Associa- 
tion committee which prepared there rules. His address is 1206 duPont Building, Miami, Fla.) 


, 
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(e) Filing With the Court De- State ; 242 
fined. 237 (e) Counterclaim Maturing or 
Rule 6. Time: Acquired After Pleading __. 242 
(a) Computation _ 237 (f) Omitted Counterclaim ___ 242 
(b) Enlargement —. 237 (g) Cross-Claim Against Co- 
(c) Unaffected by Expiration of Party 243 
Term 237 (h) Additional Parties May Be 
(d) For Motions—Affidavits 237 Brought in 243 
(e) Additional Time After Ser- (i) Separate Trials; Separate 
viee by Mall 238 Judgments 243 
III. Pleadings and Motions: Rule 14. pag ah Practice: 
(a) When Defendant May 
re Allowed; Form of in Third Party _ ° 943 
(a) Pleadings 238 (b) When Plaintiff May ‘Bring i in 
(b) Motions and Other Papers __ 238 Third Party — - 248 
Demurrers, Pleas, Ete., Abol- Rule 15. Amended and 
a mendments 
8. General Rules of Pleading: (b) Amendments te 
a) Claims for Relief — 238 th 
(b) Defenses; Form of Denials — 238 (ce) Relation Back of Amend- 
(c) Affirmative Defenses __ 239 
(d) Effect of Failure to Deny _ 239 ge eS ane 
(d) Supplemental Pleadings ___.. 244 
(e) Pleading to be Concise and Rule 16. Pre-Trial P cons @ : 
Direct: Consistency 239 ule re-iria roceaure, 
(f) Construction of Pleadings 239 
Rule 9. Pleading Special Matters: IV. Parties: 
Ca) 239 Rule 17. Parties Plaintiff and De- 
(b) Fraud, Mistake, Condition of fendant; Capacity: 
the Mind 239 (a) Real Party in Interest _.. 245 
(c) Conditions Precedent (b) Infants or Incompetent Per- 
(d) Official Document or ‘Act . 240 245 
(e) Judgment 240 Rule 18. Joinder of Claims and Rem- 
(i) Time and 240 edies: 
(2) Special Damage 240 (a) Joinder of Claims 245 
Rule 10. Form of Pleadings: (b) Joinder of Remedies; Fraud- 
(a) Caption; Name of Parties _. 240 ulent Conveyances _ 245 
(b) Paragraphs; Separate State- Rule 19. Necessary Joinder of Par- 
ments 240 ties: 
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(a) Necessary Joinder 
(b) Effect of Failure to Join 
(c) Same: Names of Omitted 
Persons and Reasons for Non- 
Joinder to be Pleaded 
Rule 20. Permissive Joinder of Paw 
ties: 
(a) Permissive Joinder 
(b) Separate Trials 
Rule 21. Misjoinder and Non- Sitniee 
of Parties... 


Rule 23. Class Actions: 
(a) Representation 
Dismissal or Compromise 
Rule 24. Intervention: 
(a) Intervention of Right — 
(b) Permissive Intervention 
Rule 25. Substitution of Parties: 
(b) Incompetenecy 
(c) Transfer of Interest . 
(d) Public Officers; Death or 
Separation from Office 
V. Depositions and Discovery: 


Rule 26. Depositions Pending Action: 
(a) When Depositions May Be 
(b) Seope of Examination 
(c) Examination and Cross-Ex- 
(d) Use of Depositions —_... 
(e) Objections to Admissibility _ 
(f) Effect of Taking or Using 
Depositions 
Rule 27. Depositions Before Action or 
Pending Appeal: 
(a) Before Action: 
(2) Notice and Service _...... 
(3) Order and Examination _. 
(4) Use of Deposition 
(b) Pending Appeal — 
(c) Perpetuation by Other ‘Meth- 
Rule 28. Persons Before Whom De- 
positions May Be Taken: 
(a) Within the United States 
(b) In Foreign Countries ......... 
(c) Disqualification for Interest 
Rule 29. Stipulations Regarding the 
Taking of Depositions 
Rule 30. Depositions Upon Oral Ex- 
amination: 
(a) Notice of Examination: Time 
(b) Orders for the Protection of 
Parties and Deponents _.. 
(c) Record of Examination; 
Oath: Chjections 
(d) Motion to Terminate or Lim- 
it 
(e) Submission to Witness; 
Changes; Signing 
(f)) Certification and Filing by 
Officer; Copies; Notice of Fil- 
ing 
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(g) Failure to Attend or to Serve 
Subpoena; Expenses 
Rule 31. Depositions of Witnesses 
Upon Written Interrogatories: 
(a) Serving Interrogatories; No- 
tice... 
(b) Officer to Take einai 
and Prepare Record - 
(c) Notice of Filing — 
(d) Orders for the Protection of 
Parties and Deponents 
Rule 32. Effect of Errors and Irregu- 
larities in Depositions: 
(a) Ba te 
(b) As to Disqualification of Of- 
ficer 
(c) As to Taking of Deposition _ 
(d) As to Completion and Return of 
Rule 33. Interrogatories to Parties _.. 


Rule 34. Discovery and Production of 
Documents ard Things for Inspec- 
tion, Copying, or Photographing __ 

Rule 35. Physical and Mental Exami- 
nation of Persons: 

(a) Order for Examination 
(b) Report of Findings 

Rule 386. Admission of Facts and of 

Genuineness of Documents: 
(a) Request for Admission 
(b) Effect of Admission 
Rule 37. Refusal to Make Discovery: 
Consequences: 
(a) Refusal to Answer _..... 
(b) Failure to Comply With Or- 
der: 
Contempt 
(2) Other Consequences __.... 
(c) Expenses on Refusal to Ad- 
mit 
(d) Failure of Party to Attend 
or Serve Answers _...... 
Trials: 


Rule 38. Jury Trial of Right: 
(a) Right Preserved 
(b) Demand _... 
(c) Same: Specification of Issues 
(d) Waiver 

Rule 39. Trial by Jury or nibs Court: 
(a) By Jury _.. 
(c) Advisory Jury and Trial by 


Rule 40. Assignment of Cases for 
Trial 


Rule 41. Dismissal of Actions: 

(a) Voluntary Dismissal: 
Thereof: 

(1) By Plaintiff; By Stipu- 

lation 

(2) By Order of Court 

(b) Involuntary Dismissal: 

fect Thereof 

(c) Dismissal 


Effect 


of Counterclaim, 


Cross-Claim, or Third-Party 
Claim 
(d) Costs of Previously-Dis- 
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Rule 42. Consolidation; 


Separate 
Trials: 


(a) Consolidation —........._......... 259 
(b) Separate 259 
Rule 48. Evidence: 
(a) Form and Admissibility — 259 
(b) Scope of Examination and 
Cross-Examination 260 
(c) Record of Excluded Evidence 260 
(d) Affirmation in Lieu of Oath 260 
(e) Evidence on Motions ___ 260 
Rule 44. Proof of Official Record: 
(a) Authentication of Copy —. 260 
(b) Proof of Lack of Record _..... 260 
Rule 45. Subpoena: 
(a) For Attendance of Wit- 
nesses; Form; Issuance _......... 261 
(b) For Production of Docu- 
mentary Evidence __................. 261 
(d) Subpoena for Taking Depo- 
sitions; Place of Examination _ 261 
(e) Subpoena for a Hearing or 
261 
Rule 46. Exceptions Unnecessary ___ 262 
Rule 47. Jurors: 
(a) Examination of Jurors _.. 262 
(b) Alternate Jurors —................... 262 
Rule 48. Juries of Less than Six— 
Majority 262 
Rule 49. Special Verdicts and Inter- 
rogatories: 
(a) Special Verdicts —............... 263 
(b) General Verdict Accompan- 
ied by Answer to sonia 
tories 268 
Rule 50. Motion a Ver- 
dict: 
(a) When Made: Effect _.___. 263 
(b) Reservation of Decision on Mo- 
263 
jection __... 264 
Rule 52. Findings by the Court: 
264 
(b) Amendment 264 
Rule 53. Masters: 
(a) Appointment and Compensa- 
264 
(d) Proceedings: 
265 
265 
(3) Statement of Accounts 265 
(e) Report: 
(1) Contents and Filing —_. 265 
(2) In Non-Jury Actions __.. 266 
(3) In Jury Actions 266 
(4) Stipulations as to Find- 
ings 266 
(5) Draft. Report 266 
VII. Judgment: 
Rule 54. Judgments; Costs: 
(a) Definition; Form __. 266 


(b) Judgment at Various Stages 266 


(c) Demand for Judgment —.. 
(d) Costs 
Rule 55. Default: 
(a) Entry 
(b) Judgment: 
(1) By the Clerk 
(2) By the Coart. 
(c) Setting Aside Default —.._ 
(d) Plaintiffs, Counterclaimants, 
Cross-Claimants 
Rule 56. Summary Judgment: 
(ay 
(b) For Defending Party 
(c) Motion and Proceedings 
(d) Case Not Fully Adjudicated 
(e) Form of on Further 
Testimony 
(f) When Affidavits ; are . Unavail- 
(g) Affidavits Made i in n Bad Faith 
Rule 57. Declaratory Judgments 
Rule 58. Entry of Judgment _..... 


Rule 59. New Trials: 
(b) Time for Motion | 
(c) Time for Serving Affidavits 
(d) On Initiative of Court _. 
Rule 60. Relief from Judgment or 
Order: 


(a) Clerical Mistakes 

(b) Mistake; Inadvertence; Sur- 

prise; Excusable Neglect _..... 

Rule 61. Harmless Error 

Rule 62. Stay of Proceedings to En- 

force a Judgment: 

(a) Automatic Stay; Exceptions 

—Injunctions, Receiverships 


(b) Stay on Motion for New 

Trial or for Judgment 

(ec) Injunction Pending Appeal 

(d) Stay Upon Appeal 

(e) Stay in Favor of the State 

or Governmental Agency 

(f) Power of Appellate Court not 

Rule 63. Disability of a Judge _.. 

VIII. Provisional and Final Remedies and 
Special Proceedings: 

Rule 64. Seizure of Person or Prop- 

Rule 65. Injunctions: 

(a) Preliminary; Notice 

(b) Temporary Restraining Or- 

der; Notice; Hearing; Dura- 

Security 

(d) Form and Scope of Injunc- 

tion or Restraining Order 

Rule 66. Reesivers: 

Rule 67. Deposit in Court 

Rule 68. Offer of Judgment 

Rule 69. Execution: In General _.. 

Rule 70. Judgment for Specific Acts; 

Vesting Title 


Rule 71. Process in Behalf of and 
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IX. Appeals: 


Rule 72. Appeals 
Court: 
(a) Right of Appeal —...... 
(b) Notice of Appeal —_-.............. 
(c) Appeals to Circuit Court 
| 
(d) Dismissal of Appeals to 
(e) Nature of Appeal 
(f) Supersedeas 
Rule 73. Appeal to the Supreme Court 
of Florida: 
(a) When Permitted 
(b) How Taken—Notice of Ap- 
peal 
(d) Supersedeas Bond 
(e) Failure to File or Insuffiency 
(f) Judgment Against Surety __ 
(g) Docketing and Record on 
Rule 74. Joint or Several Appeals to 
the Supreme Court; Summons 
and Severance Abolished 
Rule 75. Record on Appeal to the 
Supreme Court of Florida: 
(a) Designation of Contents of 
Record on Appeal 
(c) Form of Testimony 
(d) Statement of Points _.. 
(e) Record To Be Abbreviated _ 
(f) Stipulation as to Record —_. 
(g) Record To Be Prepared by 
Clerk—Necessary Parts 
(h) Power of Court to Correct 
Record 


to the Circuit 


(i) Order as to Original Papers 
(j) Record for Preliminary Hear- 
ing in Appellate Court 
(k) Several Appeals _................ 
Rule 76. Record on Appeal to the Su- 
preme Court of Florida; Agreed 
Statement 
X. Courts and Clerks: 
Rule 77. Courts and Clerks: 
(a) Courts Always Open _.. 
(b) Trials and Hearings; Orders 
(c) Clerk’s Office and Orders by 
Clerk 
(d) Notice of Orders or Judg- 
(e) Courts Without Clerks 
Rule 78. Motion Day 
Rule 79. Books Kept by the Clerk 
and Entries Therein: 
(a) Greil Deeket. 
(b) Civil Order Book 
(c) Indices; Calendars 
Rule 80. Stenographer; Stenographic 
Report or Transcript as Evidence: 
(a) 
(b) Stenographic Report or 
Transcript as Evidence 
General Provisions: 
Rule 81. Applicability in General __. 
Rule 82. Jurisdiction and Venue Un- 
Rule 83. Regulation of Practice 
Rule 84. Forms 
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Editorials 


FLORIDA LAWYERS ON THE MARCH 


The suggested Rules of Civil Procedure for Florida appear in this 
issue of the Journal. The petition for the adoption of these rules will be 
presented to the Court at 10:00 A. M. on September 17, the entire day 
being set aside for the hearing. 


The Rules of Civil Procedure for the District Courts of the United 
States went into effect on September 1, 1938. The proposed Florida Rules 
of Civil Procedure are almost identical with the Federal Procedure, only 
such changes being made as necessary to key them to Florida practice. 
Where changes have been made a “comment” indicates the nature of the 
change. Like the Federal Rules, they cover all suits of a civil nature, 
whether cognizable as cases at law or in equity. In other words, they 
shall be construed to secure the just, speedy and inexpensive determina- 
tion of every action. 


Our situation in Florida is untenable. We are now forced to practice 
under three different procedures: our equity rules, our common law rules, 
and the Federal rules, all of them different. If the proposed Rules of 
Civil Procedure are adopted by the Court, we shall have but one form of 
practice. The highly technical common law procedure will give way to 
a simple form of action, applicable not only to actions at law, but equity 
cases as well. It will be the same as the Federal system. This consolida- 
tion and simplification is highly desirable for the expeditious handling 
of law suits and the elimination of confusion now existing under a multi- 
plicity of procedural systems. Under the new rules the determination of 
the real issue in the case can be speedily determined, benefiting the liti- 
gant, the lawyer, and the public. 


In the last ten years the organized Bar of Florida has made many 
substantial contributions toward the improvement of procedural and sub- 
stantive law of the state, but in our opinion the most important thing 
ever proposed by the bar is the adaptation of the Federal Rules of Civil 


(Continued on Page 290) 
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Flovida State Bor (Association 


OFFICERS AND EXECUTIVE COUNCILMEN: 


J. VELMA KEEN, President JOHN DICKINSON, Secretary-Treasurer 
WARREN JONES JAMES WHITEHURST E. DIXIE BEGGS 
ED R. BENTLEY J. LANCE LAZONBY 


MINUTES OF MEETING OF EXECUTIVE COUNCIL 


The Executive Council of the Florida State Bar Association met at the Windsor 
Hotel in Jacksonville, Florida, at 9 o’clock a, m., on Saturday, June 29, 1940. Members 
of the Couneil present were: 


J. Velma Keen, President; Ed R. Bentley, Warren L. Jones, D. H. Redfearn, John 
Dickinson, Secretary-Treasurer. Robert R. Milam, chairman of the Public Relations 
Committee, met with the Council. 


After considerable discussion on an Americanism program, the following resolution 
was adopted: 


“Be it Resolved by the Florida State Bar Association, acting through its 
Exeeutive Council, that approval is hereby given to adequate national defense, 
and that the services of this Association are hereby tendered to the United 
States during the present, or any future emergency.” 


Robert R. Milam, chairman of the Committee on Public Relations made a report of 
his committee’s program, which was approved by the Council, and all other Committee 
chairmen were requested to send copies of their activities to the chairman of the Public 
Relations Committee so that this committee could use them in its releases to the press 
and over the radio, 


The answer of President Keen to the request for sponsoring the French Relief 
Contributions was approved. 


Raymer Maguire was delegated to represent the Association at the Washington 
hearing on Attorney General’s Committee on Procedure of Administrative Bodies. 


The President was authorized to appoint a special committee to study the question 
of attorneys fees, with special reference to the question of the effect that fees fixed 
by governmental agencies have upon the fees for the general practice of law. This 
committee is to report back to the Council by September 17. 


Th question of the activity of the Association with reference to the adoption of the 
constitutional amendment for the creation of a Parole Commission was referred to the 
Committee on Publie Relations. 


The question of the shortening and reducing costs of mortgage foreclosures, and 
whether to prepare an act dealing with riparian rights questions, were referred to the 
Committee on Judicial Administration and Legal Reform. 


The President was authorized to appoint a special committee to cooperate with the 
state officials in preserving public records and documents. 


The application of Cornelius Christianey, Jr., of DeLand, for membership was 
approved. 
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A resolution was adopted suggesting that the President in his talks cover the follow- 
ing matters: 


(1) That each local bar association study the law book problem, with 
special reference to its members avoiding duplication of sets of law books, thereby 
assuring a better library in each community, and at the same time substantially 
reducing the cost of law books to its members. 


(2) That the rules of procedure are being modernized so as to make it 
possible to speed up the disposition of causes, thereby bringing the expeditious 
handling of law suits into harmony with modern business practices and that it 
now behooves each member of the bar to use this new procedure to the fullest 
extent to speed up his work in handling legal matters; that much good will ean 
be built up for the bar and the income of individual lawyers materially increased 
by each lawyer giving immediate attention to his work, ineluding correspondence 
and pleadings, and bringing to a prompt conclusion all matters handled by him. 


The President and Secretary were authorized and directed to attend the American 
Bar Association meeting in Philadelphia as representatives of the Association, the 
traveling expenses and hotel bills to be paid by the Association. 


The Secretary was instructed to send out a letter to each loeal bar association 
requesting that approval be given to the adoption of the new Federal Rules by the 
Supreme Court of Florida, and requesting each local association to immediately take up 
with its Chamber of Commerce and Civie Clubs the matter of adopting a resolution on 
this subject similar to the one adopted by the State Chamber of Commerce supporting 
their adoption. 


There was considerable discussion regarding the printing of the various talks given 
at the Legal Institutes and D. H. Redfearn was instructed to contact the law book pub- 
lishers, asking them to furnish mimeograph paper for mimeographing the lectures, and 
if such is suecessful to inquire of the industrial high schools of the State as to the cost 
of doing the mimeographing work, he to report back to the Couneil if additional funds 
are necessary to publish such lectures. 


The Treasurer’s report, as printed in the February, 1940, issue of the Law Journal, 
was approved and the President authorized to sign a release to the Treasurer’s bonding 
company on such report. 


The Secretary was directed to write letters to those who are delinquent in their dues 
for 1939 and 1940, advising them that unless their dues are paid within the next thirty 
days they will be dropped from the rolls of the Association. 


The President was directed to request the American Bar Association to take the 
necessary steps to make it possible for any attorney admitted to practice in the U. S. 
District Courts to have the right to practice before any governmenal agency, depart- 
ment or bureau, without having to take any examination, and urging the promulgation 
of rules preventing laymen from representing others before such agencies, departments 
or bureaus. 


The President was directed to request the American Bar Association to consider 
the advisability of taking up with the large motion picture producers the proposition 
of filming historical! shorts on the lives of good lawyers, showing their value to the 
community, to compensate and make amends in some regard for the unfavorable notoriety 
given the profession by the usual motion picture. 


The President was directed to contact the larger law book publishers requesting them 
to emphasize in their advertisements the value and function of the lawyer, in the manner 
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in which certain life insurance companies and drug manufacturers emphasize the value 
and function of doctors and dentists. 


The Secretary was directed to pay the bill of W. H. Beckham, chairman of the 
Committee on Juvenile Delinquency, for expenses incurred by his committee. 


There being no further business the meeting adjourned at 1 o’clock. 


Joun Dickrnson, Secretary. 


JUDGE HENDLEY ELECTED HONORARY MEMBER 
OF FLORIDA STATE BAR ASSOCIATION 


Judge J. H. Hendley, the last living member of the Constitutional Convention of 
1885, has been elected an honorary member of the State Bar Association. 


Judge Hendley, a native of Kentucky, was graduated from Washington and Lee 
in 1878 and probably holds the oldest diploma of anyone living in Florida. He began 
the practice of law at the age of 14 years. 
In 1879 he moved to the Western Texas 
frontier, where he organized Mitchell County 
and was elected its first prosecuting attorney. 


Returning on a visit to his old home in 
Kentucky, in 1882, he found a number of 
young men preparing to come to Florida, 
so sent in his resignation as prosecuting 
attorney in Texas and drove to Florida in 
a mule-drawn wagon. 


In 1883 he was elected county surveyor 
of Hernando County, which then comprised 
Hernando, Paseo and Citrus Counties. In 
1885 he was elected a member of the con- 
vention that wrote the present Constitution 
of Florida. He was elected to the State 
Senate in 1896, but after serving four years 
retired to private life and lives in Dade 
City at the present time. 


When honored last year by the Legis- 
lature of Florida, Judge Hendley uttered 
these significant words: “My message to you 
is to stand by your Constitution and the 
Democratic party if our great State is to 


survive.” JupGE J. A. HENDLEY 


FLORIDA LAWYERS ON THE MARCH 
(Continued from Page 287) 


Procedure to our Florida practice. Opposition, if any, is expected to be 
slight, and that only such opposition as is usually expected against inno- 
vations of any kind. We believe that the success of this movement will 
bring much lasting credit to the Court and to the lawyers of Florida and 


will do much to win back the respect of the public for the law and its 
operation. 
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Eruet Ernest MurrEvLL 


Chairman of Committee To Rewrite Law Governing 
Property Rights of Married Women 


Ethel Ernest Murrell, a svelt little lady, is a lawyer in her own right. The wife of 
John M. Murrell, a distinguished member of the Miami Bar, she maintains her own 
offices with her own clientele. 


This charming little red haired woman is endowed with plenty of courage, determina- 
tion and verve. She comes out of the West with a cultural and educational background 
that is unusual. Born in Laramie, Wyoming, she attended Chevy Chase Junior College 
at Washington; Kingsmith in Paris, France; Sorbonne, and the University of Wyoming. 
After attending the university of her home State of Wyoming, she received her LL.B. 
degree from the University of Miami in 1934 and was admitted to the Florida and 
Federal Bars the same year. 


Cireling the globe three times, a period of residence in the Orient, France and 
England has given her a broad and sympathetic outlook on the affairs of the world. 
She has found time from her legal duties to author and publish four books: two volumes 
of verse, “Law for the Ladies”, and “Practical Law”, the latter two books being used 
as texts in a number of colleges and high schools in this country. 


Mrs. Murrell’s chief hobby is the modernizing of the law governing the property 
rights of married women in Florida. She believes that the present law in Florida is 
unmodern and unadopted to the requirements of a modern State and that these laws 
are unfair to all citizens, whether they be men or women. 


Under the authority of the last Convention, Mrs. Murrell has been appointed by 
President Keen to prepare a bill for presentation to the next Legislature revising and 
modernizing the law in respect to the property rights of married women. 
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Junior Bor Section 


OFFICERS AND EXECUTIVE COUNCILMEN: 


J. LANCE LAZONBY, President C. C. HOWELL, JR., Secretary-Treasurer 
WILLIAM A. GILLEN RICHARD J. GARDNER W. O. MEHRTENS 
W. P. SIMMONS, Jr. BEN C. WILLIS 


DONALD K. CARROLL 


MINUTES OF MEETING OF EXECUTIVE COUNCIL 
JUNIOR BAR SECTION 


The Exeeutive Council of the Junior Bar Section, Florida State Bar Association, 
met at 2:30 p. m., on the Sunday afternoon of May 5, 1940, in the home of President 
J. Lance Lazonby on Hilldale Road, Gainesville, Florida. 


In attendance were: President J. Lance Lazonby, Gainesville; Secretary-Treasurer 
Charles Cook Howell, Jr., Jacksonville; Councilmen Donald K. Carroll, Jacksonville, 
William A. Gillen, Tampa, W. O. Mehrtens, Miami, and William P. Simmons, Jr., 
Tallahassee. §. T. Dell, Jr., of Gainesville, was also present. 


As its first item of business the Council determined that a major project of the 
Junior Section’s work for the coming year would be a public relations program in 
support of (a) a permanent continuation of the system of statutory revision inaugurated 
by the 1937 legislature, and (b) the proposed constitutional amendment providing for 
a seventh justice for the Florida Supreme Court. In this latter connection the Secretary 
was directed to advise Justice Elwyn Thomas of the Court in regard to the Council’s 
action in this behalf, 


Committee designated to carry on the activities of the Junior Bar throughout the 
remainder of 1940 and the first part of 1941 were Public Relations, Law Book, Unifiea- 
tion, Unauthorized Practice, Small Claims Court, and Membership. 


A resolution was then duly and unanimously passed formally approving the principle 
of the adoption of the Federal Rules of Civil Procedure, wherever applicable, into the 
Florida practice; and the Secretary was instructed to mail a eopy of this portion of 
these minutes to the Executive Council of the Senior Section, to our members thereon, 
and to the Common Law Rules Committee of the Senior Bar. 


Upon the recommendation of the Council, the President then appointed the following 
committees and district chairmen to prosecute the current year’s work of the Section: 


LAW BOOK: PUBLIC RELATIONS: 
E. Dixie Beggs, Jr., Chairman, Neil C. MeMullen, Chairman 
Pensacola Tampa — 
Charles E, Bennett, Jacksonville William C. Lantaff, Miami 
Wm. P. Simmons, Jr. Tallahassee J. Mercer Brown, St. Petersburg 
(Note: This is a joint committee Donald Walker, Orlando 
with the Senior Section. ) Dwight Ogier, Jacksonville 
Clyde H. Wilson, Sarasota 
SMALL CLAIMS COURT: UNAUTHORIZED PRACTICE: 
C. Frank Harrison, Chairman Atwood Dunwoody, Chairman 
St. Petersburg Miami 
John S. Duss, ITI, Jacksonville Maurice E. Lucas, Jr., Tampa 
Oswald Cornelius, Tampa Thomas Barton, Jacksonville 
Walter Humkey, Miami William A. Herin, Miami 


Walter Woodward, Orlando J. J. Parish, Orlando 
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UNIFICATION : DISTRICT CHAIRMEN: 
Robert Cole, Miami 2nd—Julius Parker, Tallahassee 
John Marshall Green, Ocala 3rd—Byron Butler, Perry 
G. Jr. 4th—William A. MeRae, Jacksonville 
eFunia rings 
John Ausley, Tallahassee 6th—Ben Krentzman, Clearwater 
William Zewadski, Tampa 7th—J, D. Hobbs, Jr., DeLand 
Henry C. Berg, Jacksonville 8th—Clark Gourley, Gainesville 
MEMBERSHIP: 9th—C. Clyde Atkins, Stuart 

Clarence Brown, Chairman 10th—Willard Ayres, Bartow 

Lake City ; 11th—Melbourne Martin, Miami 
Frank Watson, Jr., Jacksonville 12th—Parker Holt, Ft. Myers 
James Smith, Ocala 3 
Clyde Brown, Bonifay 13th—Laban Lively, Tampa 
John Wigginton, Milton 14th—Chas. Isler, Jr., Panama City 
T. Payne Kelly, Jr., Tampa 15th—Harry Stewart, Jr., 
John Stembler, Miami West Palm Beach 


A discussion was had relative to the recommendation of appointees to the various 
committees of the Senior Bar; and, there being no further business, the meeting was 
adjourned at 6:30 p. m. 


Cook Howe t, Secretary. 


Approved: J. LANCE Lazonsy, President, 


JUNIOR BAR APPOINTEES UPON SENIOR 
COMMITTEES 


Legal Education and Admission to the Bar __---------- Harold B. Wahl, Jacksonville 


Culver Smith, West Palm Beach 
Professional Ethies and Grievances -------------------------- Guy Botts, Jacksonville 
Judicial Administration and Legal Reform -_-------------- Hayford O. Enwall, Miami 
Crimmal baw slid’ Procedure 222605 Hugh MeArthur, Tampa 
Ben C. Willis, Tallahassee 
Lawrence A. Long, Jacksonville 
Worthwhile Changes in Statute Law -----...------------- Dan Kelly, Jr., Fernandina 
Constitution and By-Laws -.--..-------------- Charles Cook Howell, Jr., Jacksonville 
Index Florida Law Journals Wm. A. McRae, Jr., Jacksonville 
Cost of Litigating Small Claims ---....................- Walter Woodward, Orlando 
Sam T. Dell, Jr., Gainesville 
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The Annotator 


THE LAWYER PROFITS BY HIS 
EFFORTS 


I. HE HAS A COMPLETE LIBRARY CONSIST- 
ING of many thousands of volumes at his disposal. 


Il. HE MAKES YOUR ENTIRE SEARCH. The 
author of the AMERICAN LAW REPORT ANNO- 
TATION (the A.L.R. kind), when assigned a point 
of law, searches out every possible source of infor- 
mation on the subject, collecting all cases in point. 


Ill. HE PROVIDES CERTAINTY OF EXHAUSTIVE 
AND THOROUGH COVERAGE. With all of the 
authorities before him he appraises each case with 
the mind of an expert in order that he may show its 
exact bearing on the subject. 


IV. HE FURNISHES YOU A PRE-PREPARED 
BRIEF. By utilizing his experience as an expert 
legal author he draws from the cases the rules and 
applications, and when there are various views he 
gives you the benefit of wise editorial comment 
thereby avoiding case confusion from which the in- 
dividual briefer often suffers. 


V. HE HELPS YOU AVOID THE DRUDGERY OF 
SEARCH. The A.L.R. owner with over 12,000 of 
these carefully prepared annotations is saved many 
hours of search and briefing time. 


THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 
Rochester. New York 


BANCROFT-WHITNEY COMPANY 
San Franciseo, California 
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Year Round Hotels 


TAMPA TERRACE 
and FLORIDAN 
Tampa 


LAKELAND 
TERRACE 
Lakeland 


DIXIE COURT 
W. Palm Beach 


Seasonal Hotels 


Open Dec. Ist---Apr. 10th 
ROYAL WORTH 
W. Palm Beach 


MANATEE RIVER 
Bradenton 
SARASOTA 
TERRACE 
Sarasota 
CHARLOTTE 
HARBOR 
Punta Gorda 
GASPARILLA INN 
Boca Grande 
EVERGLADES INN 
Everglades 
USEPPA INN 
Useppa Island 


Ne matter what part ef Florida youw’re planning 
+ «+ me matter how much or how little 
yow’re planning to spend... “COLLIER” is the 
ene mame to remember!—Collier chain of hotels, 


Sinn 


l= LAKELAND 
Mal Lakeland 
TAMPA 
Terrace 


BRADENTON 


Motel 
SARASOTA 
Smasela Grace 
PUNTA GORDA 
OQ 


Moe 
BOCA GRANDE 


USEPPA ISLAND 


W. PALM ence 
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For sportsmen, for motorists, for leisure-seekers, for 
season residents or two-week vacationists 
hotels provide a warm and friendly Florida welcome! 


EVERGLADES 


. . Collier 


TAMPA, FLA. 


Apply to TRAVEL AGENT or address individual hotel managers ee 


COLLIER FLORIDA COAST HOTELS 


HOTEL TAMPA TERRACB 


745 FIFTH AVENUE 
NEW YORK, NW. Y. 
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Start righ . IN APPROACHING ANY LEGAL PROBLEM 


Always Consult 


AMERICAN JURISPRUDENCE 


FIRST 


IN THIS WAY THE INVESTIGATOR— 


(1) refreshes his recollection of the con- 
trolling fundamental principles 


(2) obtains the necessary broad view of 
the subject involved 


(3) notes the bearing of his question on 
related topics 


(4) is placed in touch with leading cases 
that are readily available 


(5) is referred to annotations that cite and 
analyze every pertinent decision 


(6) has for his guide a reasoned text based 
on authorities of exceptional sound- 
ness. 


Resort to American Jurisprudence first, 
check your contentions with its text, and 
rest on its high authority. 


Published jointly and sold exclusively by 


BANCROFT-WHITNEY COMPANY 


SAN FRANCISCO, CALIFORNIA 


THE LAWYERS’ CO-OPERATIVE PUBLISHING CO. 


ROCHESTER, NEW YORK 
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| NEWHOTEL 
Jacksonville 


and 
West Palm Beach 


STAY AT 
FLORIDA’S 
FINEST HOTELS 


—— 


ROBERR KLOEPPEL HOTELS 


JACKSONVILLE * FLORIDA 
HOTEL 


WONDER HOTEL 
ef THE SOUTH 


HOTEL GEORGE 
WASHINGTON 


WEST PALM BEACH 
” 

HOTEL NO INCREASE oy 50° 

FLAGLER every MODERN 


JACKSONVILLE CONVENIENCE... 
GARAGE DIRECTLY CONNECTED 


WITH LOBBY... 
ROBERT KLOEPPEL HOTELS 
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JACKSONVILLE * FLORIDA 
| | | 
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New and Completely Revised Edition 


CARSON’S FLORIDA 
COMMON 
PLEADING 


With FORMS 


The publication of the Revised Edition was held up 
to be sure it was to date when published and the delay 
has made for a better book. : 

The author, Mr. James M. Carson, decided that a 
complete new revision of the first edition was necessary, 
so the work has been entirely rewritten in the light of 
the new rules, the statute law and the decisions of the - 
last twelve years. Twenty-one new chapters have been 
added. 

There have been many changes in the forms, as might 
have been expected from the elastic nature and capacity 
for growth of the law itself. There are nearly six hundred 
forms, more than two hundred of them being entirely new. 

An Appendix contains new rules; a complete Table 
of Cases, showing where each is discussed, and an exhaus- 
tive Index. : 

All that could be done to make this work highly 
serviceable has been done. 


A Necessary Guide in Your Practice 
ey Volume, Fabrikoid ‘Binding, with Pocket 


fature Supplemental Service, price $20.00 
JOHN M, SLLIOTT 
Florida Kepresentative 


Published and For Sale 


By 


THE HARRISON COMPANY 


LAW BOOKS 


151 Spring Street, N. W. 
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